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EHE ANTERNATIONAL LAW ASSOCI ATION 
AT BUDAPESTH. ·.. 


By Тн. Bary, D. О. L, LL. D. А 


, Banzistes-at-Law, 





* 
Т HE readers of thé Bombay Law Reporter perhaps remember that in 
reporting the doings of the Internationa? Law Association two *years 
Bgo at Berlin, the present writer laid stress gn the importance to India of 
her statesmen and leaders becoming acknowledged experts in the Law of 
Nations. Nothing is so aptly oaloulated to raise a country above the level 
of a protinoe as a thorough familia ity with that faw. Concerned as 
itis with nations, it prevents those who study it from entertaining cone 

tracted conceptions of national life. 

Perhaps, then, it will not be thofght out of place to offer some account of. 
the Conference of the Asgpciation which has just been held at Pesth, the 
ancient oapi&al of Yungary. The warm weléome which the Hungarians 
extended to the gathering is proof, if any were needed, of their feeling that . 
their effort to disclaim a provincial character for Hungary would receive 
invaluablé support from this stimulus to the study of International Law. * 
The Minister of Justice accepted the position of Honotary President, und 
. the*Emperor-King accorded the members the hondur of а reception at the 


2 oe on which occasion the prineipal officials had the further distinction , 


„ of presengation to Hr I. H. the Arcleduke Joseph. 

„Erom England there journeyed to Pestf, the Hon. Sir Wa Phi]lfmore, Baro- 
nt, D. C. L., President of the Association), Sir Thomas Barclay, Kt., Sir H, 
Н. Shepherd, Kt. (formely vf tha India Office ), ; Мт. F. "Hamilton, К. 0." 
Ми W. W. Ruthezford, M, P3 andmany, others, Holland was rgpresented by 
Dr. J. Jitt®, Profesor of бошщөте! Law, Amsterdam ; Norway, by Judge 
" Anders раб; seltalyby H. Е, ane agent, France by Tre PUTATE add ~ 
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Barbey ; Germafiy and “Afstria by ten or iwolvo delegated of whom Professor 
* Riesser was the most conspicuous; Japan by Dr. Kitada. • 
. The long jousney from western Europe was agreeahly divegsiffed by some ° 
- of the members, who, paradoxically, managed to cross Burope by water! 
Sailing up,the Rhine, to "Mayence, they had not very far to go to reach 
Passan on the Danube—thus repeating the voyage of the fabled Nibeloongen 
Saga. , Once axrivedon the Danube, the steamer oarried them quickly and 
pleasantly to*Pesth,*where they found à week of combined pleasure and 
* busigess awaiting them. A bright reception ontheMondayeveningmadethem * 
acquainted with their hosts, and the conference plunged into serious work 
on the Tuesday morning, ending on the Saturday evening after incidentally 
disposing of two banquets, three receptions, а river oruise, an opera per- 
formance and a lunch at the Belgian tonsul’s estate in the codntry. 

The most important work accomplished was the very practical and useful ` 
business of promulgating а code of rules fr the unification of the law of 
Bills of Exchange. ‘The present divergences of law are a great obstacle to 
international commerce. Bills of Exchange were designed to facilitate it; 
but if an Indiag trader is offered an Austrian.bill, he has no means of 
knowing what rights it will confer on him either in Austria or in India, 
Unification is accordingly highly desirable: and it cannot ђе limited to 
fpreign bills—for inland bills May quite well circulate abroad, and give 
rise to as much diffioulty as bills which are drawn in the first instance pon 
&foreigner. But, so far, the predilection of traders for their own national 
syatems has proved dn insuperable “obstacle. Three main groups of law 
exist on the topic: the Anglo-American, the Frenoh and the German. Thirty 
years ago, the Association tried to harmonize them. It adopted, after much 
discussion, what ate khown as the “Bremen Rules” in 1876, “These were 
added to and altered at Antwerp (1877), and at Frankport (1878); but they 
still retained their Bremen name. Hither from the fact that theyerepregent- 
ed in part the decisions of chance majorities, or else on aooqunt of the 
premature decease (almost oontemporaneously) of the members who were 

* most active in the matter, (or most probably for both reason& combined), 
thesq rules slept in oblivion for thirty years. No oneethought it worth whilq 
to found a propaganda upon them, But Dr. Felix Meyer of Berlin, whois * 
mow thé leading authority on the subject, has brought them into prominence as *. 
affording а good basis for discussion. It was felt that thè Associatwn ought , 
iiow to take up its «vork at the point where it«ras left off in 1879, and ought 
to revise its Bremen riflesin the light of the present day position. ‚^ sube 
“gemmittee was appointed to undertake thepusiness; its composition was 
exceedingly вфтопд, consisginge as it did oj tho Han, Mr. Јаве Phillimore 
and Mr. Barnard Byles (joint editor of “ Byles on Bills”), for Byglagd ; Pros. X 

2 fonsor Riosse? fpr Germany; Dr. Barbey ы France; Prinoe Овввапо Sor-Italy;. 
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end Dr. Sichermana for Hungary. In a day or two,*it had& overhaufed the 
Bremen rules, аці had arrived at an absolutely unanimous agreement as • 
to a reasenable comprontise between the Frppch, Germap apd English Е 
systems. {Вг submission to, and some Verbal improvement by, the full , 
conference, the resulting Rufes were with equal uađnimifg approved, and 
received the formal, sanction of the assembly. They howform€he ‘Pesth 
Rules for the Unification of the Law of Bills of Exchange’. Great oredit for 
this result niust be attributed to Dr. Sichermann, who held the soalés with 
admirable evénness between the competing national systems: also to Мг, • 
Juatice.Phillimore, whose presiding whs marked by great tact and insight, 
The rules in their final shape dre as follows :— 

BUDAPEST RULES RELATING TO BILLS OF EXOHANGE. 


Adopted at the Budapest Conference ff tha International Law Association on 
September 24th, 1908. е 
1, "Tum capacity to contract by means of a ВШ of Exchange shall be determined by the 
general capacity to enter into a contract; buta person, although® incapable of binding 
himself by such a contract in his own country, shall also be bound if he is capable of go 
binding himself under the lew’of the country in which he contraate. е 
x То constitute a ВШ of Exchange isshall Бе necessary to insert onthe face of the in- 
strument-the words '* Bill of Exohange" or their equivalent, 
з. If shall not be obligatory to insert on the face of the instrament or on any indorse- 
ment the words '' value received ” nor to state a conmderation. Ы 
4, Usances shall be abolished. 2 
$. Ibis desirable that tho validity of a Bill of Exchange should not bo affected by the 
absánce or insufficiency of a stamp. Ы ° 
6, A Bill of Exohange shall be deem negotiable to ogder, олом restricted in 
express words on the face of the Instrument ог оп an indorsement, : 
7. The making of a Bill of Eixchango to bearer shall be allowed. 
8, A Bill of Fxobange shall be negotiable by blank indorsement. P 
9. The Bi] of Exchange shall not be invalid by reason thatit ig not dated or does noi 
Specify the р where it is drawn or the place where it is payable. 
10. The rule of law of distgniia looi shall not apply to Bills of Exchange. 
11. The were faci that theeBill of Exchange was overdue at the time of an indorse- 
men? shall not affect the character of this indorsement as suoh. 
13. The easeptance of a Bill of Exohange must be in writing on the bill itself. Tho 
the drawee (without additional words) shall constitute acgeptance, if written 


on the face of &he bill. с 
18. Тһе drawee may aapepi fora |ps sum than the amount Gf the ЬШ: any other 
restriction should be oeqttivalent to refusal — : ee 


14. In case of dishonour for non-acoeptance or for conditional acceptance, the holder 
shall have an immediate right of action Against the drawer, the indorver, an suy othon 
partios liable for payment of the amount of the bill and expenses, less discount. 

15. ere an tance is written ona Ш апі the drafeo has parted with tho 
ройловлїоп of it or has given written notice to or according to the direotrens of the person 
enjitled фо the Bill, thas he hax accepted it, the cancellation of the acceptance shall be of 
no effect Ci ° . -— 

46. Where the &ocepter shallfrave committed ац act of bankruptoy beforp due date, 
the holderghal) have an imm&diate right of action again#s the drawer, the indorsers, and 
any othe» pagios liable fdt раушепЁ өё the amount of the bill and expenses, ‘loss „_ 
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18. Protest, or no&ing for protest according to the law*of the country, ЕРНАР 
sary to predemve-the right of recourse проп a ВШ of sExxohange* “a for non- 
aoceptance or {qr non-paymenh e А * a 
19. Impoediate notice of dishonour must bo given ; if it be not E gos, the party med * © 
shall be discharged io ike, extent of the losa ог Gamage caused by the want of sucit ( 
notioe. " 
зо. "he time w within which protest must be made shall be каше in the case of vis 
ш during the time of the cause of interruption. 
* There ghall be np @bligation to give & sek or a duplicate зада an agreenent 
ie the parties thereto. 
Bat where a bill has been lost before it ig over-due,ethe person Em was the holder of 
it shall be entitled to require of the drawer to:givo hime another bill of the same tenor, 
giving security to the drawer if required to idemnfty him against all persons whatever, in 
oase the bill alleged to have Hoen lost shall be found again. 
No annulling clause need be inserted in guplicates if marked as Susy. 
22. The holder of e ВШ оѓ? Exchange shall not be bound, in seeking геёотгве, by the’ 
order of succession of the indoraement#, nor by any prior election. 
13. A simultanegqus right of action on a Bill ef Exchange shall be allowed against 
all or some or any one of the parties to the bill, 
24. Tho donnexr d'aval (surety upon a Bill of Exchange) shall be equally liable with . 
the person #hose surety he is. 
a5, The owng of а lost or destroyed Bill of Exchange has upon giving geourity a right 
to payment of the bill by the acceptor, and the same right against the drawer as he 
would have had, as if the bill had,not been lost or destroyed. 
26. *T'he limitation of actiona upon Bills of Exchange against all the partica shall be 
ecighteen months from the date of the maturity of the bill. . 
37. Inthe foregoing articles the term Bill of Exchange shall include се Р 
Notes, where such interpretation is applidhble, but ahall not apply to chequeg, 


Criticism of a mos useful order Was brought to bear upon thefn by Bir 
Horatio Shephard, Sir Thomas Barclay and other spoakers, resulting in 
their ultimately taking the shape above printed. It may be regretted that 
Rule 1 is retaine@. 4 really settles nothing, For the law ‘of a регвор” 
may be that of his domicile ga one view, and that of his nationality i in 
another, The business of the Association must mow be ip bring these rules 
to the notice of Governments, lawyers and business people. Observations 
upon them, from whatever quarter, will be welcome, When the conference Е 
meets іп 1909*or 1910, (probably in Paris от London), it ж hoped that 
substantial profress towards a general, agreement will be reported.” On 
the suggestion of the Itelian and German crowns, а conference is t$ bo. 
"held at the Hague forghe discussion of the subject, and no doubt the Pesth* ° 
* Rules will be of use in its deliberations. 

Evtradikon was®%®lso treated*ablength in, five ем four of which wero ° 
Hungarian. "It is long since the Association has dealt withe question of 

e oriminal law, “Оп, the topio of the Sale of Goods tn its Internationgl Aspect, .?* 

Professor Jitte (who has recently published 8" a very striking amd original work 

on Obligation’) : and Professor Neuman (ев) laid the odnferende under a * 
= debt by” the „contribution of m valuable essays, еи Haters yas 
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. 


- got: 1j : fumer | i . b 


. . . e * х e i 
dealt with by Dr. Datdey (Naval Board, Fiume) anti Mr. WRitelock (Balti- 
more): Blookade by Lord Justice Kennedy. Professor Gabba (President 
of the Institute of Ipterndtional Lew) вөлщ*в payer o» Doro i. 

V i frauderm lagis, and Mr. Oharterie (Glasgow) read one Pa the, Marrtnge with 
Foreigners Aot, 1906. Valuable summaries of the laty of, France respecting 
Mariners, and of the lew of Hungary respecting Shipmasters, were offered by , 
‘Dr, Govare and ‘by Judge Benydvitx. Dr. Barbey dealt with the effept of 
Strikes on the respective liabilitf of shipowners ай chafterers, and 
. recommended the adoption of some more equitale rule than that usually 
followed, whioh is to throw te whole loss on one or the other party. The 
Iyternational aspects of Workmen’s Compensation statutes were treated by 
Professors F. Baumgarten and Papp (Pesth); while the equally thorny 
topic of Double Tawation fell to Dr. E, Wittmann (Pesth) and Mr. Stuart. 
Robertson (ondon). '. 

Procedure was the subject of several interesting papers. Dr. Doroghi 
(Pesth) recommended the institution by each nation of independent 
bureaux charged with the duty of giving authoritative information, when 
requested, to foreign tribunals on questions of law. Dr. І. Heveri brought 
forward some very practical suggestions for the resumption by the Associa~ 
tion of ita work on the question of the conditions under which Foreign 
Judgments should be enforced. Dr. Heveri thought that the Association. 

"would do well to press its Rules adopted at Glasgow in 1901 upon the 
notice of Governments —particu larly ‘of the Italian Government, which is 
understood to be devoting much atterftion to the nfatter. Mr. E. Todd 
presented a paper oomparing various professional institutions of English 
and continental law: апа Professor F. Nagy (Pesth) contributed % 
comparison qf Hungarian and foxeign legal institutions, Dr. Tory, of 
thé Ministry of Justice, delivered an interestipg inaugural address, in which 
he welcomed the Association as the exponentsof the international neces- 
sities bf practical business people, and at the same time as pioneers of legal 


e science: # penetrating and just appreciation of its work. 


‘Mr. Dessen (Léndon) offered a paper in which he invited the conference 
to enter upon a movement for the,uniform regulation of road traffic, in a 
. manner corresponding’ to the way in which sea trafic has been regulatéd . 
"by common agreement, Internationa] motor-traffio has made воће suohesteps 
a necessity : probably at the next conference Mr. Desson’s suggestions will 
. * be acted upon, К И ‚ ° * a Ё to. 
The Association ів not without Indian members. If agcontingent of Indians 
were to be present at its nest meeting (which, as abdve stated, is most likely ° 
to he held in western Europe) ifs certain thgt their attendance would be 
‘s warmly welcomed, sand their assistance in debats duly valued. The gogd 
e effect of sych& step can hardly he over-estimated. India, “Eusope, ‘aad thb "* 
Jar of Notions would all derive equal advafitage {от it, E ” 
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1. сыйы the fest principles of equity, and of common sense and , 
justice, to allow a man to be'a Judge in hie own cause or in a cause in 
Rule” whigh he is interested. The maxim ‘nema debet 6886 judew 
ih eua propria causa’, i.o., no one is to beg Judge in his own 
eause, ів held very sacred by the qpmmon law of England. The law is very 
jealous on this point, and prohibits integeste Judges from taking part in 
в сацве, against the wighes of litigants. If а suit is brought before a Judge 
in which he has an interest unknown to в party. he ought not to try it, or 
at least he should make full disclosures as to the nature’ and extent of his 
interit and invite objections, if any, from the parties; and if a Judge, 
in spite of the«objeotion, determines the cause, his decision is. voidable at 
the option of the party objeoting. The rule is firmly established. that no 
one is t$ be a judge in his own cause orin a cause in which he has an 
interest, without the consent of the party against whom interest exists, It 
is a privilege of the litigants to oust such a Judge, but it is a privilege 
whfch oan be waived. 5 . 
. The rule is not founded upon any actual bias, partiality, or dishonesty of 
the Judge. The reason of the rule does not proceed on the assumption that 
В the interested Judge will, or is likely to, show favour. The 
of the rule. rule is founded upon publio policy, which requires that the 
integrity of the bench should be maintained in the eyes of 
"the people. A Judge may, in fact, be strictly impartial, but if he does not 
seem to be so before the public, their "confidence in the tribunalis neces» 
sarily destroyed. It is, thesefore, the policy af the common law to exclude 
every Judge, if there be present а ciroumat&nce or set of *circurgstances 
which open him to unfriendly suspicions by the peoples Ав Ẹry І, J. has 
said:—“ I think that it is a matter of publio policy that, so far ag is possible, 
. judicial proceedings shell not only be free from actual biaf ог prejudice of 
the Judges, but they shall be free from the suspicien,of bias or prejudice."(a). , 
"Cis highly desirable," says Mr. Justice Mellor, “that justice should be 
: Кадын by pertons who cannot bé suspected of improper motives" (0, * 
If we take these phrases literally, they are somewhat tgo largoebacause. as 
- the Master of the Rolls, ‘Lord ег, has seid, there Are some persona whose 
minds вте зо perverse that they will suspect without any gtoundwhatever. ғ 
e The test is that there ‘should be no doubtegbout the purity of the edministra- Di 
tion imthe gyes of a reasonable publio., “ МІ shat any potversely minded 
(a) Logon v. Geheral Medical Council, 688% Ob. D. 566. у s? © 
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person cannot suspeot*him, p that he must bear atch *a „тфайнол to the 
matter that he cannot reasonably be suspected of being biassed, I think* 

2; ġħat for the важе gf the charactér of the administration ofjustige we ought 
to „go as far as that, but I think yo ought not ‘to go any further” (о). “Hence 
‚+ it is not necessary to show that the Judge was in fact "inflpenced, in whioh 
case, of course, if actually influenced, hisedeoision will be set " aside. It is 
sufficient to show that there are oiroumstances from whioh he might have 
been influenced, „ A Judge may not knowingly be under the influence of an 
improper bias, yet if he places himself in such a position as to be influence 
ed, or to run the risk of being influenced, unconsciously to himself, in his 
decfaion, an incapacity attaches to him (d), A* Judge, therefore, must not 
try any case,if the position is such as to afford ground for reasonable 
suspicion of bias ôn his part (°), м 
That а Judge shall not adjudicate in a matter in which he has ап Interest, 
has been the settled law of Englant for centuries. The earliest authority 
4 is to be found in Rolle’s Abridgment :—“ А decree mada by 
е the Lord Chancellor between strangers in в matter ¢oncern- 
ing himself is absolutely void" Q). It is now gettled that 
such a decree is not void but voidable only, at the optionof the person 
against whom interest is alleged to exist (9). Loft Herschell L. О. declares 
the common law rule as ‘well-established’, obsgrving that while exercising , 
a jurisdiction judicial * they must be subject to the well-established rule 
that pecuniary interest in any member of a tribunal invalidates its deci- 
sion,” and Lord Watson speaks of “the *wholesome rulb that а Judge is 
-disqualified from deciding a case in which he is personally interested,”(4), 
A similar rule has been leid down by the Criminal Procedure Codes 
(8), *If a Judge ‘is brought within the fule, then he does not ӧвсаре its con- 
sequences by merely showing that he was not in fact biassed, or by shows 
ing thatthe ofnolusion arrivÓd at was right, and that it has been arrived 
at on right principles, “for every person having а personal interest in any 
litigation, or, having a direct or indireot motive for desiring в particular 
decision to be cbme to, should abstain from putting himself in such a 

„ position as that, unconsqiously to himself, а bias adverse td the due adminis- 

ttation of justice might take possession of his mind" (J). The law to bem 
° deduced from all the authorities is, that ifa justice takes such an interest in 


e o) Анон“. Beneral Ања Council, [1894] 1 Q. B. SO per Lord We M. R. 


(d) Tha Queen v. Galsford, P892] 1 Q. Be 381. 2 
(в) Beg. v. Millegæ (1879) 4 Q. B. D. 832. . 
*, (7) з Bolle's S bridgment tit. Judges A. pl, 17, Bee also 14 Viner'g Abr. tij Jutges A, pl, 11, 


(0) Dimes v. Grand Junction Canal (p. FH, T.C. 759. 


e (А) Fobbing Kary г Y. Sin PD 11 А. 0,%49., © . 
di) в. 556, Aot V : | : 
OX Ee. v Great wih Ted, 8 Q. в.р. 535, ar ү X $ 
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a case as to flake a "rdal bias reasonably probable, he is disqualified from 
boting as g justice in that case: ав tersely put, by Mr. dustice Willes, “ the 
question is yheth&r thervewas a reasonable apprebension et bias" (2, — ° 


The rule that no man is to be a Judge in his own tause is held very* 


sacred by the ‘laws of England. It is said that even an Act of Parliament 

, , cannot make а man Judge in his own cause. Itis said 
per ар, that such an Aot would be void and a nallity. Sir Edward 
common law wile. Coke has said so in Dr. Bonham's cass ( aud Lord Holt 
hgs approved him in the City of London v. оой (т). Bir Edward Ooke 
O. J. in the abovementioned oase says :—“ Andit appears in our books, that 
in many oases, the common law will controul acta of parliament, and sorte: 
times adjudge them to be utterly void: for when an act of parliament is 
against gommon right and reason, or repugnant, or im possible to be per- 
formed, the common law will*controulit, and adjudge such act to be 
void........ So Ж any act of parliament gives to any to hold, orto have 
conusans of all manner of pleas arising before him within his manor of D, 
yet he shall hold no plea, to which he himself is party; for, as hath been 
said, iniquum est aliquem swa rei esse judicem.” Lord Holt O.J, observes:— 
“And what my Lord Coke says in Doctor ‘Bonham's cass in his 8 Co (b) is 
far feom any extravaganoy,for it ia a very reasonable and true saying, 
„ that if an act of parliament should ordain that the same person should bé 
party and Judge, or, whioh is the game thing, Judge in his own cams, it 


' would be a void aot К parliament, for it is impossible that one should be 


Judge and party.” * An early expression to that effect is found in Hob. (я); 
“An Aot of Parliament against natural equity, as to make one a Judge in 
Ris own cause, would be merely void.’ And this passage. from Hob, ік cited 
with approval by Mr. Baron Hatesell i in'the Ойу of London т. Wood to). 
Keyling and Twisden JJ, have also shared the.same view :—' Even an aot 
of Parliament to make a‘mat Judge in his own "cause Would bb void V (0). 
To our modern notions of Acts of Parliament, the statement of Sir 
Edward Coke and Lord Holt does seem extravagant. The Parliaqent is the 
: , Aovereign law-making body and it oan pass auy law it plea. 
Cokes a deadly ses, Even in the oase of” ыр е ан Бейге, 
like the'Legislative Council of the Viceroy of India, it :s not" 


: * permáesfblo to impedoh their Acts béfore the constituted Courts on the 
ground that they age bad: though it is permissible to "impeach пе on the • . 


= ground that they «vere passed without jurisdiction, 'l'h$ Caloutta High Ceart 
‚ has refused tq enforot legislative enactments об the Governmentof India 





M ааннара: 
- (k) The Queen v, Нат, [1895]? ©. В. 563, р. 565... * 
(0 8 Go 118 a & b. š - (o)as Mad 669 p. 6729 
„ (m) 12 Mad. 669, p. 687. (27 Bishop of «Lincoln v. e P Yen 
* (x) Hob. 8% C . us: e °° 
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on the ground that they *were ulira vires, For instange, the Court of 
Directors of the Hast India Company refused to enforce the Patents Act 


e No. VI of 1856, pn theeground that the previous’ sancifon ofe Her Majesty 


šas necessary to the passing of the Act, and that sancgion was пої taken ; 
with eflect that the Legislative Council of India repéaled it ‘by Agt IX of 
1857, and repassed it*by Act №. XV of*1859 after obtaining the requisite 
sanction (4). Similarly, the Calcutta High Court deolinej to punish an soqueed 
person under aespecial Act; on the ground that it was" passed*in excess of 
jurisdiction ; and when the matter went, before the Privy Council, their Lard- 
ships held that the Government gf India bad the authority to pass the Act, 
thereby implying thas the High Courts of India may disallow an Act of the 
Indian Legislature on the ground that they had no authority to pass it (7). 
But in the cage of the sovereign law-making body of the Parliament no question 
of jurisdiction can arise; and its Acts cannot be impeached in Courts on tke 
ground that they are not gcod. "They can be impeached ins the Parliament 
itself, in the press, before the public—any where, except before the legally 
constituted Courts of the land. Prof, Dicey has well said, that it i8 perfectly 
legal and constitutional for the Parliament to pass an Act thas all blue-eyed 
babies in England should be put to death; but that the Parliament must go 
mad before it passed such an Act, and the pedple must be idiotic before 
‘they submitted to it, The words, however, uttered from the bench by two, 
of the greatest Judges of England, desepve our utmost consideration, They 
are doubly signifioant: First, they show how dearly the Common Law 
regards the rule, and, secondly, they ate в warning to the legislature not 
to interfere with it unduly. 

The interest of a Chief in a cause disqualifies his Deputy also to try*it 
(9. But a Juflge may be inferior or even subordinate" to” another, and he 
Desuly may be tryjng cases whioh.are assigned to him by that 
dwqualifBd. оет, still*that fact does по? make him his Deputy, and 

e „ wes not disqualify him from determining a cause, in which 

his superjor is interested, if he bas an independent jurisdiction to decide 
suits. It Һа? been held by the House of Lords that the interest of the Lord 
Chancellor of England m a causedid not disqualify the Vice-Chancellor from 


* deciding it, even when objected to; because, althdugh the Vice-Chancellor 


* was subordinate to the Lord Chancellor, and although he tried cases, 


e sssignedeto him,by*the Lord Chancellor, still he was not his Deputy, as 


hg,had an independent jurisdietion, yosttd in him by the, Act which created 
the post of th Vice-Chancellor, to decide cases, and that jurisdiction was 
not given to him by the CRancgllor (0. Similarly, it has been held that tee 








(q) Beo Preamble ¢o Patent Act No. KV of 1859. * | . 7 
(r) Reg, ў. Barah,*s А. 0.819 ; seo з Сај, 68. . 
e (1) Brooks # Ед of Hwers, Hard, 508. ey ae $ ^. o8 
* (1) Dimes v. Grand Junction Canal Ces з Н. LaO. 759. А № 
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Ohancellor of the (Consistory Court of Chichester,*thongh appointed by the 
Bishop, and hough he exercised powers delegated to hit by the Bishop, 
e and though heewas Aubject’# thg appellate jurisdictien of the “Bishop, and "e 
though tlre Chancelloy's Court was in style the Bishop’s Court,” yet, on reads, 
ing his appointfgent, he was not в deputy of the Bishop, but acted judicially 
quite independently of him and the tnterest of the Bishop in a ruit was no 
ground for a peohibitiqn against his Chancellor (€, Holt 0. J.,has said that 
the Chief Jufftice of the Common Pleas could bring an actiongn the Court of 
Comon Pleas (9), Я . 
The rule applies to all Oourte, and to all Judges, and to all proceedings 
which are in their nature judicial. It not only applies to recognised legdl 
Courts, but also to all persons who, although not a legal 
Hula ' 5 . . o . 5 « 
to ајыны public Court, are acting in a similar capacity. И applies to 
proceedings. Civil and Criminat Oourts, to Courts of the Magistrates, 
and to Courts of she justices of peace. А justice of the peace cannot sit 
when a matter relating to his office is brought before the Court (w), It 
applies to*the ecclesiastical Courts, to the Courts of bishops and their 
chancellors (*)pIt applies to the Mayor's Court. The Mayor of Hereford was 
‘laid by the heels’ for sitting in Judgment ina cause where he himself was 
lessor*of the plaintiff in ejectfnent, though he by the charter was sole Judge 
of the Court (7). And the ruleapplies to Judges of all grades, from the - 
lowest to the highest. It applies tq the Lord Chanoellors (s), A decree of 
the Lord Chancellor Lord Cottenham was reversed by the House of Lords, 
because he was a shareholder in the Company litigating before him (a), It 
applies to the Judges of the House of Lords and of the Privy Council. Lord 
Wensleydale did not sit in the House of Lords because he was a shareholder 
in the appellant Company (b). When Lord Oampbell O, J, wad Ohanceller 
of the Duchy of Lancaster, he withdrew from the Judicial Committee of 
the Privy Council during the hearing of a oage ifi which¢he inferest qf the 
Duchy were concerned (o), The rule applies to the Lord Chief Justice of 
England, Lord Holt as Chief Justice of the King’s Bench appointed his 
* brother Rowland Holt to the office of the Chief Olerk of the Kings Bench, 
A puit was filed againat Rowland Holt in*the King’s, Bench to establish . 
that the office was grantable by the Kings and Queens of England, and • 
that йв not in the ‘hands of the Chief Justice of the King’ oh, This’ ^ *í 
Medwin, 41853), 23 L. J, Q, В. 169. 5\ ear 
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(w) Fooham v. Tithing, 3eSalk. 607. 
e Де) Eo parie M3dwm, (1858), 22 L J. Q. B. 169." 
(ү) из, 1 Balk. 296. 
„ @)a s Abs. tit, Judges A, pl*u. ° 
7: (g) Dimgs v. Grand /имойон Canal Co, 3 H. I. O. 759. 
лее tb) L,& N. Wa Ry. v. Lindsay, 3 Macq. Н. L 99,9, 114. Т 











(о) Dyke v. Walford, 5 Moo. Б, O. 0. «14. Бре Rgp. v. Suffolk J. J., 18 416, ръб, * 
. . « P г e P 
F e. 


^ . й * 


fo, 1 * * SOPRNAL, . 11 
ruit wab heard by the төв phisne Judges of the Kimg's Bemch. Lorde Éolt > 
did not take part in it, and was not on the Bench, but ваё оп a chair near 
» his brother’g Counsel, unooVered (4), The rule applies poe Commissioners of 
* © sewers acting finder ths Тапа Drainage’ Fe (9, and it afso applies to 
*General Medical Council hold?ng an inquiry as to theScondttgt of a medical 
** man (f), In short, it applies to all Courts, original or appellate, afd to all . 
“persons exercising a jurisdiction judicial. But it does not apply toa 
Committee ndt acting as Judges. 4 member of the Gommittée of the*Stook 
Exchange who*takes part іп the appointment of a settling day is not, in so . 
doing, acting in a judicial gabacity, artd is not, therefore, disqualified ftom 
goting by reason of his having & personal interest in the matter (0), 
The number of infbrested Judges present on the benchis immaterial, 










‘Interest in ayy member of a tribungl я ts decision’ (4), In 
uid viaa v. General „Дет ro out eof twenty- 
interested Judges, Nine Меге interes gion 18 vitiated 


by any one interestéd perdón stoking" 
answer to say. that the order could be. supported by” {Hip (ону, without 
reckoning the vote of the interested person, [tierimitagtrial whether the 
majority turn on his vote or not. “Hg is‘ndnyjastifiggelt sayilg that because 
so many other Judges wore present, he ЧЧ have influenced th ecision, 
We cannot énter into a discussion as to the extent of pte! by e 
the interested party. We cannot enter int} an увів 6 different 
motives which may have produced the decision: it ів enough to say that a 
single interested person has formed pagt of the Court, anditis no answer 
that the interested person left the bench before the actual decision took 
place: it is sufficient if he has discussed the matter with the other Justices Q), 

It is not & condition precedent tp set aside the decision of an interested 
Judge, that he should actually take part in the decision of в case. It is 
sufficient if he was present on the bench and interfered in 
the proceedings. The presence of an interested Judge on 
*` e e һе bench, coupled with the slightest ' interference, will 

vitiate th® proceedings, and it does not liein the Judge's mouth to say 
that his prosence and interference did not influence the. decision, and that ` 

* | he«ook no part in tht actual decision, It is very important that no Judge, 
ee eee 

ridgman v. Holt,8 wer's Rep. 111. 
„ * pce e itin v., The Queen, 11 А0. 


ef) Allison v. General*Medioai" Сойњсі, [1894] 1 Q. B. 750 ; Dee v. Дента Meal 
Vs Qouncif) 48 Ch. D. 366. 
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Edag heard, ip any way that may create a suspicion „that the decisionsis 
influenced by hisepresence or interference’ (0). ° An interested magistrate, 
being presént on the bench, pointed out geferal doóumen js .and made, 
observations*to chalfmanr Itwas held that "the interference was e * 
sufficient to iavalidaje the proceedings of the Court () An interested 
magistrate, béjng «present on the bench, openly said that he would take no *• 
partin the hearing. But in the course of the hearing, he made вп obsorva- 
tion&hat he could preve a material fackin oontioversy,'theteby implying 
that в witnees had given false evidence, Held, that the mterference in- 
validated the conviction (т), . . | 
But the question now is whether the mere Presence on the bench of an 
interested Judge will vitiate the proceedings. Earlier decisions seem to show 
ee that it would not, alghough they consider'the mere presence 
presence as an improper aot, and as a prima facie ground for a rule 
nisi (н). Later decisions show that mere presence on the 
bench as a Judgé will vitiate the proceedings, although the interested Judge 
may not have taken any part in the decision and may not have interfered. 
In Reg v. Meyer (0), one out of four justices was interested. Не took no 
part but sat *on the bench as a-justice, The three convicted and then he 
proposed а mitigation of the. penalties. Held, by Blackburn, Quain and : 
Field JJ., that the conviction must be set aside, Their Lordships observed 
that an interested justice ougket not to sit on the bench as-a justice, and that 
it was immaterial what part he actually took or that he took no part at all 
In a recent case, two disqualified Јавісев were present on the bench during 
the argument, acoompanied the other Justices on their adjourning to соцві- 
der their decision, and had resumed their places on the bench when the 
decision was propoupced. AN Justices put in affidavits showing that the 
interested justices took no part in the hearing or in influencing or arrivifig 
at the decision. Tho decision was nevertheless set aside (P), Alverstone 
О. J, observing :—^ Their conduct, however, was ‘none thé less improper on 
that account, A justice who is disqualified from hearing a®vasg eught not 
to put himself in a position in which he may influence, or may „аррёвт to 
* influence, the decision of the Court," But the mere fact that а magistrate, 
wha was subpenad, sat on the bench to give evider'ea, and in the coursg of. 
ethe proceedings suggested audibly certain facts to the chairman, does not show * 
• that He doted judicially, or done more than a witness might Properly do (9) 
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The Abgtenfeat of Public Ngisanges. °. 
А. of the gfeátost problems that has engaged tho effgrts and activities of $ 
man sinoe the dawn of history has been that of the gstablishment of a 

system of rules or laws that shall guarantee a reasonable degree Ф justice 
to every man in bis dealing with his fellows, As time goqg on and the 
texture of our political and economic fabric becomes. more eomplex the jn jury 
resulting from some inopportune or misdirected effort to radically change 
our established institutions if moro far reaching i in its effect and more disas- 
treus in its nature, 

Our institutions apd laws, our courts and remedies have been the result 
of growth, and an arbitrary change of readjustment may result in an 
upheaval. The subject under discussion may be used as an illustration of 
this fact. The right of abatement*of nuisances has survived,all the changes 
and reforms of our past history. Its manner of application has been different 
at different times, The question as to who may avail himself of ¢he right 
has been decided in various ways, the extent allowed has regeived many 
constructions, but at no time since Bracton has the right been questioned. 
And we may safely conolude that what has been so sedulously preserved 
and во jealously guarded through all the changes and reforms ot that period | 
must have been considered as & necessary, part of the great foundation of 
our legal system. 

In the darliest times men settled their Uifferences by farce of arms, Then 
right was the might of the strongest. When wrongs were committed, per- 
sonal retaliation and revenge followed. Such a method of procedure belongs 
to qn age of bérbarism. Ав civilization advanced, men banfe to know that 
everyone suffered by the unsatisfactory means of establishing justice. And 
so courts were established as arbitration tribuxals. 

Maine, i in his Egrly Laws and Customs, says: “ The most ancient courts 
deliberately eftablished by mankind were introduced to be what we should 
call courts 8f axbitration. Their great function was to give hot blood time 
to cool, to prevent men {rem redresging their own wrongs, айд to take into 
* their bwn hands and regulate the method of rediess.” Courts, as first 
established, ав well as at the present day, were not considered as furgishing 
jn themselwps в substitute for all self-help, but simply as a каа in whioh 
matters might be settled without zesort to forge. 5 > 

The plan of leaving disputes to courts for settlemeng proved & good one, 

80 this newly organized machinery W was called upon to remedy afl difficulties, ° 
was looked upon™as,s panacpa ог ajl human ills, Self-help was redaced to 
E minimum, and in the reign of Henry II a man found in the courts hig 
“owry defenge Índ means of redress, In that period of the dgvelopment of* *• 
e е $ . *. 5. . 
• e 5 . 
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otf law вооа state of affairs was only nafura}, for «a looge practice by a 
*more or lesa wéak state would have resulted in anarohy. 
It wgs grise that the law should recede from the extreme position 
which jt h 
against self-help. “Daring the later middlé ages a gradual reaction in tlie 


been forced by “the violence of half-oivjlidba times to take * 


respecYtook blade. In our own day thelaw allows,an amount of self-help ** 


that would have shocked Rracton. It can safely allow this, for it has 
mestered ¿he вот{»оЁ s:lf-help that is lawless. 

In the right to abate a public nuisance is found one of? these remnants 
of self-help yet surviving. Along'with this "rgmedy are found such funda- 
mental and well-settled rights as the right to retake stolen property, ,the 
right to enter another's premises for that purpose, and the right of self- 
defense. The fact that these means of -helping one’s self have survived all 
the yea% of progress and development leads us to a careful consideration 
of them. " А 

A public nuisance may be defined ав that unlawful act of one person 
which results in harm, inconvenience or damage to the public or such part 
of the public as necessarily comes in contact with it. In many respects 
such a definition is insufficient, for the laws of the present day recognize 
mapy things as nuisance which at the common law would not have been 
such, because they are expressly made so by legislative enactment 

The remedies whioh have ‘been found effective in preventing or destroy- 
ing nuisances are (1) injunction, (2) indictment, (3) suits for damages, and 
(4) by abatement, ќв) by the offices of a municipal corporation, or(b) by the 
summary act of a private individual. 

e These measures are each useful, and, іп a varying degree, successful, in 
doing away with nuisances, ‘lhe subject under discussion is abatement of 
public nuisance, In preface, it is important remark that not one of the 
other remedies, nor all three of them combined, is completely satisfactory. 
It must be remembered, however, that abatment is useful o y ina 
certain class of cases, where none of the other more дше ‘knd orderly 
remedies сат be successfully applied, and that even in oaseB where its 
application is ‘imperative its use should be attended with caution, Abate 
tmnt is the removal af the nuisance by act of the party injured, Follwing * 
his отр judgment, ane by his own physical force puts end to that which 
unlawfully causes him injury or damage, It iss right that, beganso of the 


in a oourt,® It is prpposterous to say that we should leave these matters 


æ Peculiar condition? it is called*upon to preyent or redress, cannot be vested * 


„іо the consifleration of the courts, Im‘&gine ойе beset by a highwayman or e" 


a vicious dog, appealing to 4 court to prevemt an injury, being done to*him, 
Nuisances &re.very commonly such infringements upo one's rights that. 


sto prevent geribus inconyenience an wong the 1emedy t „е speedy." 
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Who is there that would suggest that when Roo builds а *fence across в. 
public highway, and “Doe, poming to the place, e fndingy it oldsed, must 
$ ёрреа1 to the cguets for hin order to take away “the fefce. А plan must 
be allowed whereby Doe may remove the fence, ко thates@rious*damage may 
«* Dot result to him as a ‚ consequence of his inability to Ўв ће highway. 
Abatement as a remedy finds ample justification in its necessity. : 

A nuisance may bé abetted by an officer of the law № the рерогшайое 
of his duty, or in *some cases by any citizen who is injured by the mainten- 
ance of it. If the public only i is injured and no individuals suffers any 
particular ‘damage, the remedy would seem to be properly by an indictment, 
A trial of the question fnvolved would determine whether the public was 
really injured, ang, if во, would authorize the officers, as agents of the public, 
to destroy that which has been maintained aga public nuisance, Af exami- 
nation of the cases leads one to tha conclusion that a purely public nui- 
sance cannot be abated without a trial by a court of law, and then only by 
an officer whose duty it is to oarry into execution the order of the coprt. The 
ordinary and usual method of abatement of public nuisance under modern 
law is regulated by statute. Such statutes are founded on the right of a 
state to exercise a police power within its jurjsdiction. One of its most 
common expressions is found in a provision that cities of the first clasa may 
determine for themselves what shall constitute public nuisances and may 
take wlat measures they deem necessary for their repression. 

In regard to abatement by a private citizen, there sgems to be some 
conflict of authority, though at the outset it may be suggested that the 


divergence of opinion is, in a large measure, in the manner of statement,, 


rather than in any material dispute ag to what is wellwetsled law. One 
theoty that is suggested is that any person may abate a public nuisance, 
The reason given for this vie is that since it ів в wrong to the public, the 
public Has a right to abate, and since all cannot join in its abatement, any- 
e опе may acteamag@nt of the public, because he is, in fact, part of the publio. 
There are many of the old cases which state this doctrine, butefew can be 
found which go to the extent here atated in the settlement of an actual 
. dispute. It is very seldem the case tand it may well be questioned whether. 
оў, not such is the law) that one who i is a stranger toa jrrong, trespass or 
nuisance, and is injured by it in no way or measure, except that hê ig an 
finit in tHe publio, will feel called upon to abate it, and so the real point 
invoked in this view is, in many ‘of the cases, pure obiter” dicta, In the 
* majority of the Cases, which purport фо maintain this view andewhich state 
that anyon’ may a abate the nuisgnoé, the facts snow that though the nuisance * 
e isa public one y yet і in the «exact status of the oonditions onewhióh the 
«0580 вгове, "the fndiyidual Who abated the nuisance had suffered some speciab , 
от ‘particule? і шу " from the Dong which gran more personal,” in iw вр- 
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plication to him than in its effect on the public in general, thus making the 
nuisance a privat@ one азо him, although it if ap to alf others a public one, 

In the early case of Brown Ф. DeGroffit is said :°“ The planting of theses % 
oysters i in navigab e*vaters constituted a *public nuisance, and unless èt 
could be abated by the defendants „зо far as was necessary to enable them +. 
to enjoy their right of fishing, that right will be subordinated to and swept 
away by aeclaim which has its foundation ina {теврайв upon the public 

°  dgmain. Loose expressions have crept into some of the fecirions, to the 
effect that a public nuisance may Ve abated by anyone. No authority for 
во broad a statement can be found in the*lawsa of England or of this country. 
No one has а right to abate a purely publio nuisance. Tho right of the in- 
dividual citizen to abate arises only when the nuisance bacomes an obstruc- 
tion to the exercise of his privaje rights. *. 

This leads ug to the other theory, in regard to who may abate a public 
nuisance, which is that anyone that isinjured by it may proceed to abate, 

It would seem that thisis the better, ав well as the more widely accepted, 
view, The pight to abate a private nuisance vests in the party injured, 
and rests solely upon the injury. In a public nuisance the trespass, incon- 
vergence, or wrong is infliated upon the public. That the public could as a 
whole abate a nuisance, ів physically impossible, as the pubtic can act only 
through its agents. Courts have been established as the agencies through 
which wrongs committed againstthe state may be prevented and puhished, 
and so such а comdition would seem to require a decision of the court. 
Then, too, while the wrong is inflicted upon the public, the injury or damage 
econcerns the individual, and во the conclusion that. we are forced to accept 
is that only thé party injured can abate, The view that, the courts in 
modern times have relied upon is that only so far as а public nuisance re- 
sulted in a private injury to an individual, iij the curtailment of hia rights 
and powers, and a citizen of the state, would he have the right to aBate the 
nuisance, То allow anyone of the pablic to abate such e*nuieatce, when he e 
is in no spebial way incommoded, incovenienced, or damaged, leaves a 
naturally dangerous remedy, liable to great abuse. It is a remedy originated 
*ptimarily for the bewefit of the party injured, with* the idea of extending А 
to him speedy relief from the effect of another’s trespass upon his rights. 

This doctrine has, in modern times, been accepted апа acted by the courts 

«æ 12 nearly every jurisdiction, And seems too well иа to Be "erious]f , 
questioned. That guch has been established ав the law in Kansas, dtmits 

• , of по doubf Where are many early ecisions of our Supreme Court which e 
announce this doctrine, andin no case has ij been disregarded, "In the case 
of the State v. Patton, decided November 9, 1907. it is fleoidod that where a ө 

. œ 'telgfhone, post is placed in the street,in front of a mgn'AMot, 'and was so 

placed, without апу regson opecs; as to hamper the owner [i the ‘lot 
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in the use iui enjoyment ab the same, he was justified i in gutting of the, 
pole, The court says: “It ig familiar law that anyone without invok- 
ing the decision or aid ọfa odurt or other рды: шш ab£te a*private 
*nuisanoe, or в publie nuisance from which he sustains ө special injury, so 
that he acts only so far as is necessary for his own protection,‘and qaes not 
disturb the public peace» It is unnecessaryto cite authoritiesin support ofthis 
proposition, since its substance is to be found wherever thegnatter i is discussod,’ 4 

The ideas presented by ancient text writera do not clear away all the 
difficultics attending the subject to-day. А gravo question which confronts 
the legal profession is that presented by the fact that our law-makers are 
constantly widening thg definition of public "nuisances, and prescribing 
peculiar punishments and penalties for their maintenance, Under this 
state of affairg doés one who is injured by “what the legislature has jnoluded 
in the term public nuisance, have the right t$ summarily abate the same? 
When the legislature makes a law fleclaring that the keepingeof a gambling 
house, bawdy house, or the manufacture or the keeping of intoxicating 
liquors for salo, barter, or to give a away in violation of law, shall constitute 
a public nuisance and presoribes a penalty therefor, does i$ constitute such 
a publio nuisance as may be abated by anyone who і is injured by the main- 
tenance of it? 

The Supreme “Court of Kansas, in the case of State v. Stark, 63 Kan. 529, 
held emphatically that such в nuisance orgated by statute could not be 
summarily abated, placing its decision principally on the Gen that where 
the legislathre makes в crime of an act which had heretofore been a tort, 
penalty for the tort was merged into that prescribed by the legislature for 
the crime. It declared that since the legislature had specifically pointed 
out the penalty for a violation of the enactment, any common law remedy for 
the tort fell to the ground, ,, 

The Sypreme Courteof Mass&chusetts in the cade of Renwick v. Morris, 
т Hill 575, says: 4 The right of abating a public nuisance is not affected 
by а statute imposing a penalty for the offence, unless nogativo words are 
added evineing an intent to exclude common-law remedies"  , 


This expression of the Mdsasachusetts court has been widely accepted, pro» e 


vided that the police might abate, as establishing that elementary point i in 
огћпіл в] law, and it is certainly true tlfht a party injured by the criminal 
agt of another may maifitain an action for dampges against the orjminal, 
* even though the ашан has olfarly indicated the punisAment for the 
crime ° . 

* While we egres with the conclusien of the court in the case of State v. 
Stark, wo submit tĦatethe raason upor which it $ based is not altogether 


7 consonant with tHo weight of authority. • It appears to be established *be« 


yond 4 a doubt, that nd one may saa 2s a pablis nuisange unlegs 
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is has caused him i inconvenience, injury о? {лб This case of State v. 
` Btary could have been disposed of on that ground. The followers of Mrs. 
Nation wese поі пог dkbthey pretend to be, "injuged i in anyedegree by the 
mainfenanog of these liquor nuisances, Then, too, ia ЁБ case, it is new 
севваре to dbtaig a Judicial determination ‘as to whether the alleged illegal 
liquor dispensary was in reality » nuisance underdhe statute, Oertainly 
thpre is no,decision in any respectable court which has justified an abate- 
ment of that whith did not constitute’a nuisance. 

. lo gum up, the right of a citizen to abate a pulio nuisance, when it is a 
source of injury to him, appears to be firm] yeestablished, and no growth or 
development can eradicate if from our law. In that hazy, far-off time when 
our legal system shall attain the ideal, who oan say thatorderly prevention 
may not take a larger place than’ punishment by physical: violence or torture, 

on the one hand, or а reduction of all that pertains to human life to a 
monetary stapdard as the basis of a suit for damages, on the other ? Certain 
itis that there will always exist those anomolous and pecuilar conditions 
which tender such a remedy absolutely indispensable, and for which the 
courts candurnish no substitute equally speedy, equitable and adequate.— 
Eachange. 
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Btephen’s Commentaries on the Laws of England. In Foar Volumes. 
Fifteenth Edition, Тохрох: Butterworth and Co., 11 & 12 Bell Yard, 
Temple Bar, W. C. 1908. Demi 8vo. Price 44, 48, 


BTRPHEN'8 Commentaries on the Laws of England form a part of, legal 
education in England. The Commentaries are founded on those of Black- 
stone, whose name is as it were a household word wherever the principles 

of English law are known or respected .In course of tige the law out-grew 
the statements laid down by Blackstone, and it became necessary to 
recast the whole. Sargent Stephen undertook the task and bascd his 
„ Commentaries upon Blackstone, retafning as mtugh as was living and re- 
jecting the reat. T keep pace with the modern growth, he interlarded them 
with fresh statements of his own, ‘These commentaries have passed sto 
. fifteen editions, The presgnt edition is done undér the genesal, editorship 
of Mr, Җазгтайй Jenks, who holds forth tle assurante that the commen taries* 
are “ thorpughly fevised and modernised and brought dofn to, the present 
time.” In preparing it the editor is aasisted by fifteen lawyers each оф°* 
whof has devoted himself to specified portiSnaof the baok*The spirit in which 





.* tha work is revised is stated to be two-fold, First, to þresårve .the character” 


of the original work, bs bets work EL from the pen o the authpy and 
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second, to make the work read ав though it had been written but yesterday. 
We have only фо add that the*aecomplishment ів wgathy qiie york. 
. °* , j . 
Barge's Commentaries on Colonial and Foreign Lawe Vol. fI. Edited by 
A. Woon RENTON, of Gray’s Inn, Barrjeter-at-law, Puisne Justiod"of the 
Supreme Court of Ceylon; and G. G. Ригышмовв, В, O. L., of the Middle 
Temple, Barrister-at-law. Lonpow: Sweet and Mafwell, Ltd, 3 Chan- 
cery Lane, W. О, Stevens and Sons, Ltd., 119 and 120 Chancery Lane, 
W. 0,1908. Roy. 8vo, Pages xliv and 629. : 
Tars volume concerns itself with the Law* of Persons. The subject is 
divided into nine chapters. A preliminary discourse on the conflict of laws 
occupies the firat chapter. It thon treats*of the important topic of Domioil. 
The two succeeding chapters deal with alieng and inferior kinds of status. 
The subject of legitimacy receives an able exposition in chapter five. A 
comparative view of the law of adoption is presented in the sixth chapter. 
And the interesting, but by no means uniform, law of majority with its 
kindred subject—the parental power—find adequate exposition in the follow- 
ing chapters. The power of the parent brings to mind the oc-relative duty of the 
alimentary obligation which is propounded in the last chapter. All these 
chapters refer to the Law of Persons ; but they do not form the whole of 
that law. The remaining topics will, we are told, be handled in the third 
volumo. It will be remembered that this work deals with foreign and colonial 
laws. Theemethod of treatment is shortly*his. A given subject is divided 
its main heads and under each head succinct statement of laws of every 
civilised state in the world is given. For instance, the law of majority is 
dealt with under the three heads of (Id age of majority »(2) semancipation 
and (3) private international law. Underneath each we find comparative 
statements of law under thesheadings of Civil, law, Roman Dutch law, 
Statutes of Batavia, France, Spain, Germany, Italy, United States, other 
foreign lawa,BaitisR Dominions, South Africa, Ceylon, British Guiana, Law 
of England, Scots law, Colonial law, Indian law. The Editors rave secured 
the co-operation of a number of lawyers each qualified in the law selected by 





shim, Bho lawyers in this® Country will find.their interest centred in state • 


ments of Indian law, whioh in the first volume were prepared by the late 
Dr. Bird wood (sometime,a Judge of the Bombay High Court), and which have 


. wow been*prepared By Dr, Trevelyan (Ex-Judge of the Caleatta High Court)* _ 


Spea®ing generajly, the work under review forms a eubatantml contri- 


bution to tĦe science of comparative furiaprndence, . * 
. 
° T vé "e • HE . * 
в [4 А 
. 
. е £ ‹ 5 е ы б 
ә * ° ^ 
. e • e o7 o ’ 
e е * * . 
LÀ 
ө Е " * 
. LED . t * é . * 6 


é e 


n of tha iddle Temple, T. цев Qrrrry, 8. @. LUBHINGTON 
a m A nner Temple, Barfistare-at-Law, Jonn CHARLES Fox, a Master® 
of the Siproms «Jourt and R. E Ros; LL. B. of the Middle Templs, 
Batristerat-Law. Loxpon: Butterworth and Cp., 11 & 12 Bell Yard, 
‘Temple Ват, \Ү. О, In two volumes. 1908, Demi 8vo. Pages ocexx, 2028 

* and 350, Priod*25 в, net. . | 

Охе of the most useful annual publications published by Messrs, Butter- 
worth and Co. is the Yearly Practice of the Supreme Oourt. In England, it 
is во well known and so constantly used вв a work of reference, that eno 
one requires to be told about it, It-is a work that needs annually to be renew- 
ed on every lawye1’s table:and ibis constant companion in a Oourt of law, 

The ne Civil Procedure Code which has come into force from the: first day 

this year, has much in oommon with the Rules of the Supreme Court, in its 

spirit and form" These rules annotated with commentaries containing а oare- 
ful seleation of English cases and а summary of corresponding provisions of 

English statgtes, form the bulk.of the book, The Judicature Aots 1873-1902 

are next dealt with in a similar fashion. The enoyolopodie collection of 

maferials gathered in this wlume is rendered easy of access almost at every 
point of venue by an excellent index which occupies 350 pages. Till recent- 
ly, the usefulness of this publication was confined to lawyers practiging on 
the original side in the High Court in the Presidency Towns, But now under 


altered conditionsit ia sure todppeal also to lawyers practisihg in the 
Moffasil Oourts in this country. 





*Moore on Facta Ip two volumes. By OmanRLEs C. Moone. NORTHPORT 
(U. 8. А): Edward Thompson Company. Ino: Demi 8vo, Pages olzviii 
and 1612, Price $ 12. 

Іт ів difficult to disregard “that Law with its mighty pretensions {0 revor- 
ance and attention has to depend, for its very life, upon facts. Its majestic 
structure is reared on facts and facts alone. We have quite a® number of 
books to showewhat the law is on at conceivable subject. But faots, 

poor facts, have beon entirely neglecte 


is ба} its side and not the subject itself. The presqnt treatiag i is, so far 
ps wo know, the first and only tyontise, which soienjifidhlly deals "with the” 


= weight andvalub of evidence. Evidenoe, whioh for the present purpose, mèy be 


taken as oo xtensive with facts, is a very comprehensive term, angl includes 
“the whole area "of human existence. It ha® bgen popularly gupposed to form 
a part of that beautifully-vagueterm “practice,” yhichii supposed to dwell, 
, theosetically aj least, in the mind, of r&ther in the ingenuky, “of, leading * 
"lawyers of {be day. The appreqjtion ofevidence, however, falls to Tye doter- 


The only'side of the subjectwhich * 
e has received attentign is the law of Evidence: but ав we have remarked X 


в e 
ES тш ' j 
° гы * ae 
0 | THE BOMBAY LAW REPORTER. . © [VOL x1, 
Thes a ioe of the Supreme Court for 1909, By M. Mure MAOKENZIE, 


* 


. 
. 


* 


ч . 


* ° 
. ' . * 
. * e 
NO. 1] . JOURNAL, v 
° е ө e . 


mined by jurors who as a rulo are quite innocent of law or Y fresh hands in: 
the Oourts of first instance, as wo oall them in thig coun . They "haye very 


е elittle to guide eh$m jn their process; and nafurally they, rely ‹ on their own 


xperience of things. The obvibus result of this prodas ig that each mind 
frames its own peouliay methods for judging evidence and thud the баб im- 
portant part of our law trials is for the most part quite in an empiric state. 
The present work has been prepared With в view toindufe « unifown process 
of receiving factf and a soientifio method in judging them. The whole region 
of faota is classified into twenjy-sight compartments and a chapter is devoted 
to,each one of them, Its design is fb facilitate the preparation for trial, argu- 
ment, and decision of Questions of fact, by exhibiting what has been said 
by United States, Canadian, and English- Judges concerning the causes of 
trust worthingss and untrustworthiness of eyidence, and the rules ffr deter- 
mining its probative weight. The work has necessitated a study at first hand 
of all the law reports, whioh has brought to light many a "dicta from the 
jadgments which bear upon the subject. No digest, howsoever well centrived, 
could afford any guide to them. Thelaw reports teem with expositions of 
general and particular rules for weighing testimony, of the reasons upon 
which the oredit of witnesses ought to rest and of the inferences of partjcu- 
lar facts whiclf may rationally be drawn from certain evidence, These have 
been selected and worked into these volumes, We recommend this unique 
work fo the attention of Judges and lawj':s. 
б е в 

The Law of Banking. Ву Sm Joun R. Рлавт, Bart, K. O. Second Edition. 

Тохрок: Butterworth & Co, 11 & 12 Bell Yard, Temple Ват. 1908.» 

, Demi 8vo, Pages xxxiv, 393 and1. Price 128. 6d.*net? 


Ін law, as in any other branoh of knowledge, nothing is more desirable 
than a book en а subject written by one who hés made it a life-long study. 
Judged by thie teat, Sir John Paget’s work onght surely to be welcome, He 
is regarded agan authority on the law of banking: and the profession 
would feed &rateful to him for placing at their services the results of a long 
and laborious study. | » . : 
Banking and Currency. By ERNESTSYKXS, В. А. (ОхФч), Second Edition. 

Lonpqy : Butterworth & Oo., 11 and 12, Bell Yard, Temple Een 1908. 








Doni 8vo. Pages ziiand 284 Price &. het. " - 


TRIS little béok dwells on the same subject to which éhe proceeding work 
relates, Whe difference between them is that whilst the latter deals withe ° 
the subject from*thg вівпа-рри of а banker theformer approaches it¢rom a 
, lawyer’ s point bf view, The author trgats of the subject of banking regard: 
* ed 28 8 business: &nd the book, is ‘meant to equip those who desere-to enter ° 

t as aeprofession, It therefore, gives a »foadly eutlined acodunt of those 
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branches of busingss and finance with which the "banker is chiefly brought 

into contaote It М maamefor atndants who пто reading for Wo cxaminas» ў 
tions held under Шевивріоев of the Institute of Bankers anā ihe London © 
Chamber of Cem merot, 


Hindu Family Law. By ERNEST Joux TREVELYAN, D. C. L, Reader in 
‘Indian Lew in the University of Oxford, late a Judge of the High Court 
at Caloutta, OALCUTTA : Thacker, Spine & Co. 1908 Boy, Bvo." Pages 
lxiv and 392, Price Кв. 16. 


ONE wonders why Dr. Trevedyan has chéson only & portion of Hindu lay 
and why even that portion has been published under"the narrow title of 
Hindu Family law, The work treats of the law of ‘husband and wife 
(marriag® maintenance &c.), of pgrent and child (adoption, maintenance &c.), 
of joint family property and partition, and of liability for father’s debts. 
The method of treatment pursued in this volume is that principles of law 
ona given subject are stated in the form of clean-cut propositions much 
after the manner of sections in a Code, Each proposition, or rather, each 
phase of the proposition is backed up in the footnotes by cases bearing on it. 
Subqrdinate statements of law, or rather matters explanatory of the main 
proposition, are expressed in small type underneath each propbsition, These 
latter embrace statements of old Hindu law texts, opinions of early 
Hindu Law writers, and the effect ôf English law. Discussion of any* kind 
is avoided. Nowhege ів any desire shown to exhibit the law ав itought to 
be. The learned author has, it appears to us, set to himself the task of 
gtating the law as he actually found it; and in this, he has eminently suc- 
ceeded, We are fully convinced that this book will be highly appreciated 
by the profession. 


The Law of Quist Enjoyment’ and Title in respest of Lastdlord tind Tenant. 
By EpGAR A. Swan, B. A, of the Inner Temple, Warrjster-at-Law. 
Гомроя: , Sweet and Maxwell, Ltd., З Chancery Lane. W..C. 1908, 
Demi 8vo. Pages xv and 142, Price 7e. 6d. 

SMALL brochures’ on particular branohés of law dre often full of infor- 

, mation, The subject-matter of the present book js Quiet Enjoyment and * 

‘ ” title which forms nof the least importaht branch of the law of Landlord * 

and Tenant, It is considered here under the following aspects quiet en- e 

“joyment generalby and with respect: to flatf іп particular: assignments— 
what amount toocoverfants of agreemenjs: acta in derogatfon of grant: 
° кш: title, атанда or title ; ; damages : and is oflifhitation. ° 











` Select Essays’ n Melo fon Hubs Vol. 1. Ptb! be ie by Little 
.* * Brown and Oo, Boston (Mass,—U. 8.*A.). 1907. Roy, 8vo. ‘Pages ‘84% „+ 


с РА histery аоф only Зумар the horizen of our Rnoy- 


ae 


' . 
Ko jo > рн 9$ 


ledge of law But it tends at tho same time to stimulate a depeer amd 
wider knowledge of the present meaning of law ‘as вреп in the light 


„of its past. It performs inea, measure the ваше servicefwhich, the study 
e of general hitery would accomplish : buj in*fhe dg@mainef law it is 


capable af doing much more. Law, is not produced as ẹ fine dinished 
product at a stroke. Itis the growth of centuries and many of ite exten~ 
sions and limitations tre the outcome *of hardly-bought battles fn Courts 
of law. It necessarily depends in alarge measure on thg constitution existing 
at a particula period in a particular country. lif spite €f it vaste 
potentialities it is surprising to find that the history of law has not received 
any marked attention at th hands of writers on law. Sir Frederick Pollock 
аһа Maitland's wonk and Dr, Holdsworth half-finished treatise are 
the only books on the subject. А large mass of information has no doubt 
been collected in a number-of articles that have appeared in different law 
Journals from time to time, ‘The present volume has collected about twenty 
of them and published them in a'book form. They are classified into four 
groups. The first group refers to atime before the Norman conquest. It 
contains three papers: one from the pen of the late Mr. F. W. Maitland, one 
by Mr, Edward Jenks on the Development of Teutonic Law, and one on 
English law before the Norman Conquest contributed by Sir Frederick 
Pollock, The next part is confined to the periód from the Norman conquest 
to the eighteenth century. The ground thergis covered by ten articles all 
from«he pen of distinguished English wrjters. Part ITI contains three papers 
pointing to the American Colonial period. The expansion and reform of 
the law in the nineteenth century, which is discoursed Фа five topies, is full 
of interesting reading. The last part in entitled “Bench and Bar from 
Norman times to the eighteenth century.” Mr. Zane contributes on the 
five ages of the Bench and Bar of England, which is prfblished here for the 
first time, The entertaining American writer Mr. Veeder is 1esponsible for 
“a century bf Engtish Juditature," which appetred in the “Green Bag” some- 
time ago, and Me. James Kent has taken a dip into the past and has 
delineated an American Law-student of hundred years ago. Such is, in 
main, the broad out-line of the work under review. To attempt to do justice 
to gach one of the twenty-one theses would not be permissible within the 


* limits assigned to this notice, The work is projected to appear in е - 
* volumes. The first volume which is*before us is an @xcellent collgction of" 


e tho literature the,subject. We hope that i the forthcoming таш will be" 


its. worthy companions, ° . > 


Commeptariea on the Code of Свой Procedure. (Act V, of 1908). By T, 
* KRISHNA Nam, B. А. B4L “High Oourt Vakil, Palghat, and P, G. Bas * 
Iver, B,A. $. L, District Munsiff, Vridaohalam. Manaas: “Ananda 

: Press, Roy. gvo. Pages 40, 098? xcix and 42, Price Ев, 6 -- 


L| . 
£4 THE BOMBAY LAW REPORTER. + [on xn _ 
"^ Тнв is one more addition to the overgrowing number of commentaties 
on the new Uodg of Civil Procedure. When % book does not contain a 
table of cases Aen a very poor index 4ts utility to the profession 
stands et sero, aprt frotf ita intrinsio merits if anf. Qt e^ 
e 4 
* 
Synopsis of Yeading Oases (English Ф Indian). By В. К. Mira, B. L, of ** 
the Subordinate Judicial Service. Cancurra : Thacker, Spink & Оо. 1908. 
‚ Grown 8vo. Pages xxi and 250. Price Re. 6. 
THE legal atmosphere i in India is of late sureharged with soins buried. 
It is, therefore, а relief to turn to a book thaf is something out of dhe com- 
mon run. Mr. Mitra, who has published séme books for the use of studonds, 
has put his hand to a synopsis of leading oases in English and Indian law. 
About seventy leading cases are selected. They are "prepared somewhat 
after the manner of Indermaur’ 5 leading cases. Tho author’ has set out 
the point of decision, a short history of facts, and а resume of arguments and 
Judgment іп eseh leading саве. A perusal of this book will repay any 
student of law. 
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THE FATE OF THE HINDU JOINT FAMILY. 
K. К, Ввгмгулвл CHARI, M. A. M. L 
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HE idea of a Joint family is sufficienfly clear to the popular mind in 
India. The Joint family is a natural institution which has grown up 

in the soil and its attributes have been developed in the long course 
of unconscious growth for centuries. The law relating thereto has also 
been entirely the spontaneous result of customs and the commfon conscious- 
nega of the public which lies at the root of all law. · Thus. then. if a stranger 
to the Indian gooiety wishes to have a correct idéa of the Hindu Joint family, 
it is only by observation of the life of the peeple thatthe best and most 
&oourgte' opinion can be formed. This, common conacionsness af a legal 
institute was in all ancient times broughj forth in a concrete form before 
the people by means of the works of the Hindu Law-wrifers. These writers 
have often been accused of perverting the law to suit their own notions, but 
the same defence that Sir Henry Maine finds for the common law lawyers 
of England is equally applicable in favour of these undefended text-writers 
who are so easily condemned ez parte. Moreover as in the case of Justinian 
they have been more oftef blamed for theit alleged suppressions and 
perversions than ghanked for what they have preserved from deterioration 
and loss. at these text-writers did was simply to expoupd the laws as 
they were ünderstood by their contemporary society. Indiag society hay- 
ing no human lawgiyem (we may set aside for the moment the fiction of 


legislation under the guise of revelation) and Hindu'lew being simply the . 


‚ &nconsoious growth asan atiribute*of society just like the Hindu veligion 
,and civiliagtion, it wat the duty of the more intelligent lawyers of gooiety to 
speoialiso the atudy of law and publish it for the benefit of he peóple. Thies 


law being, living law, went on changing gradually with the change of the 


ideas of seoiety. The new law-bogss" adapted to the changed tonditiona were ° 


thud as truly laws дв thosepr8duced earlier, both reflecting jhe rfational 


feeling ag to Fe taw of &he ane, Thus the primary source i Hind lar 
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18 éhe condueg of the people governed by, and «governing, tMe piinoiplea of 
law, which sregacertainable from the custom# actually practised by them. 
or from their a nd: ag to the other qttzibutes of a legal institute 


- not shown cdhoreta@ly as clstome, » . 


. This бопвоїъпвпей „of law in: the minds of the реорђ i is Obviously very 
difficulteefor Serafgors to grasp but nothing is easier for a member of the 
society than to readily form the próper notion of уві is tohim a natural 
attribute of Booiety. e 


. Tested by this rule, the proper law ef Joint family apyears to be this. 


“The Hindu law recognises with strong approval the institution of the Joint 
family. The policy of Hindu law is to keep tofether the members of society 
in joint families as long as possible, It discouragesepartition of the famfly 
. property ; it prohibits all alienations which are not for the benefit or necese 
sity of the family. In order to maintain the unity and dissipline of the 
family, certain special powers*are given to the managing member, ‘The 
family is а corporation and its lands are to be in its perpetual possession. 
Each member ofthe family ів a sort of tenant-in-tail, As Boon 88 а son 
is born, he aoquires an indefeasible vested right to a share in the property. 
The father h&s no power to will away his property. He is in faot & trustee 
for the family and his powers can be exeroised so as to bind the family only 


зо long as it is for the benefit of the family. Alienstions may be made of ` 


the family property if at all only in exceptional cases, i. ө, where they are for 
absolute necessity or for the temporal or spiritual benefit of the family. 
The consent of the members of the family to alienations validates them 
only because it shots that the alionations are proper and not on the ground 
that it is their own to dispose of arbitrarily, The spiritual benefit of the 
Yamily is в valid object of alienation. Not only for religious or charitable 
purposes but also from motives of ‘affection can alienation be validly 
made. In fact gifts for these specified purposes are specially praiseworthy, 
provided that they are ndt out of proportich to the estate, and subject 
to the rule that the bulk of the estate shall be kept forethe, descendants, 
When the family oomes to an end in the the male line, it is gpen to the 
last male owngr to devote the whole property to such ere: Alienees of the 
family property and oreditors are specially held tn,disfavour, It is only 
under the most rigorous oonditions that they oan suoceed in any olain 


адаттар the joint property : the burdef of proving that actual benefit to thé ; 


Ienily from the transaction lips heavily onthem.” * ,. e.. ^ 
*^ That the above is the correct’ statement” of the true Hindu law will be 
patenttoevgry Hindu; it finds вп вођо in the heart of @verysntutored 
" Indian, Not only is the above in substanee the popular idea of la& but,also 
iù the fnainethe law as laid down in thedlindu law-boohe. “That this is the. 


ент ia quite in the nature of things and charaotetistio of Hingu society. The 
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Indian soeiety is inclined to be sentimental, religous and charitable, £n 
sttong contrast to the English society which holds up the economic an as 
the type. There was in angient India more of charity Шап in, ancient or 
*modern Englend. Even now such charity as ombsts in land is chiefly 
* artificial and *not «sentimental. Of course the Engl®h were, never asa 
people, religiously disposed, at any rate only slightly so, gompazed with 
the Hindus, Their rebigion never affeeted their business-matters unlike 
the condition of Indian people. Hence it is nothing strange for the Hindu 
law to favour religious and charitable motives. The English sdctiety being 
broken out of its primitive natural organisation by the crushing weight 
of centralisation of authority, the English law regards it as intolerable to. 
confine the individugl within the family. ° But the family is a natural 
organism in India nd hence it is no grievance fora member to remain 
joint but rather to be. separated. Thé English society being intensely 
commercial it is very difficult for the joint amily to flourish on that soil, as 
it involves the constant sacrifice of the individual for thg benefit of the 
family corporation. The English people being extremely commercial and 
economio, it is essential for them to have property ina state. of fluidity, 

i.e, to be always capable of easy alienation and subject to fewest restraints, 

it is specially necessary for them to make smooth everything that might 

stand in the way of в bona fide purchaser for'value, which is absolftely 

required to favour commerce and freedom of gontract, It is absolutely a 

necessity in an enterprising and active progressive society like the English 

but totally unsuited to a stagnant uneconomic country like India where the 
. best printiple of publio welfare is permanence of property in the’ samo 
family and security from alienation, which by the bye, were the safety of the 
English society at an early stage. The Indian society isin short unfit 
to he governed by the law against pérpetuity, which hai so*wel] served the 
cause of commercialism ia England. 

Whgn English Judges first noticed the institutions of the Hindu joint: 
family, it was to them, something incomprehensible, to understand which they 
were forced" to use the language of English law and this put, them off the 
scent, From the very first they entertained an inveterate prejudice against 
the institution. The Oousts adopted it as an unavowed ‘principle of public 
polio} that any means however inequitale, might bé used to weaken the 
system of Joint family, “to liberate the individual fòm the thraddom of 
the gtoup’as they „Styled it. It may be doubted i in the light of the d 
“that cooperation and other artifieral union#of men sre the erder of the daye 
whether a „hange in the unit of society fromthe family to the individual зв 
really в mark of progress Or а sesirable event, But asshming its desire ° 
ability, the meats gaken by tle Оодгї of enoeurgging partitjon of joint 
UIS кее and of favouring ` adapfions and alienations = tendsdio — 

s e. í '. ш е 20.0 * 
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офпуву the property out of the family, i in short of wreoking the joint family in 
pufsuance uf & determinate public policy, have* produced an inconceivable 
amount of distre\ to the agricultural classes of India which oonstitute the 
very: baokbqne society. and have undermined | the prosperity of the, 
country for generajons. Hardly had the British oonquesPof India given 
rest to the pejple from в series of political revolutions, then they were 
overtaken in quick succession by revolutions in the law of theland which 
unsettled-the minds of the people, 

The principles an “which the Judges lave effected the destruction of the 
joint family are three in number, all borrowed from Erfglieh law. The 
first is the principle of English commercial eqyity giving preference to the 
bona fide purchaser for value Itis mafnly by the application of this 
principle that alienation and partition of joint famfly property has been 
brought about. Thus where an obscure text of Hindu law lays down that 
the sons®are under a pious obligation to disoharge their fath®r’s debts, no 
one laying olaim to average common sense will regard the duty as other 
than moral or religious especially when one knows well that the Hindu law- 
booka trgat of both religious and moral and of legal duties, Similar texts 
in other places imposing similar duties in favour of relatives have been 
construed by English Judges to be not legally enforoible. But this one 
text,has been pitched upop ав а loophole to let in the equitable doctrine 
and in order to work out the ruin of the Joint family, evén though the 
equitable doctrine ot Englahd is most inequitable in India and the Courts 
knew well that the bona fide purchaser was not an economie man ‘intent 
upon improvement of the property but simply a отау usurer éattening 
upon the thrift of the poor agrioulturists. It need hardly be asserted that 
fhe doctrine of purchase in good faith is quite inapplicable to the case of a 
са countsy like India to which English principle of Political Economy 
apply only by exception, a country where permanence of holding and” of 

interests is essential for vpry existence and where sentiment and not 

interest is the prevailing factor of life. The doctrine is only exqifisitely 
adapted to a highly commercial and есойош1о country lik® Eaglend, where 
everything has its money value. А whole series of cases hayebeen built 
upon this foundation and the peasantry of India hare felt and will feel the 
effect cf the decisions. , . 

The other principle, the mischief whereof i is only negative inasmuch as it; 
prevents the amelioration of the people's lot, is the principle of English law | 


pgsinst perpetuity introduced «nto Hindu law by the Judges. It № stifficient * 


to note thas this principle has been carried in India to an, unreasonable 
length, though ij is obviously inapplicable to ¢he conditions of? India ‘as 
being tgo much in advance of the society $& a, European egpnomist would 
sy. . Even fn кайы, it is more liberal and thére it is ныгы by special 
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citcumstanges. , In England land is extremoly limited and population j d 
very dense. All available lghd has been appropriated'already. It is now 
attempted in England to nationalize all land on the ground Y: ecopomioally 
appropriation of lend and *n&turel resources isejus le gnly.where < 
¢ ethere is enougheaftd ув good of land (as that’ appropriat§d), foy those who 
may want land in the future. This grievance in Englfnd js kept in check 
** by the Judges acting op the prinoipie of the law against perpetuity, In 
the absence of auch a law, all lands in England will be owned by a hundred 
thousand people only and cultivated énly by half а million peoples All the 
bulk of the remaiting population can never enjoy the blessing or benefit of 
ownership.of land with all itg 'economio, social and political advantages. 
Hence the prinoiple of perpetuity dlone savedethe big estates cultivated on 
a large scale by great t8nant-farmers, from being over-thrown by the agri- 
cultural discontent of the people at larges The prinoiple now enables all 
rich Englishm&8n who so desire, to enjoy in rajation the benefit of ownership 
of land by discouraging limitations on alienation and favouring oonstant 
changes of property through the medium of the law of debtors and creditors, 
But in India, the principle against perpetuity is wholly mischievous «вв the 
public welfare requires the adoption of the policy of no changg, It is es- 
pecially the characteristic of Indian society that there should be perma. 
nence of institutions, Particularly in the case оў Indian agriculture whith 
is carried on urfder suoh unfavourabr» oiroumstanoes, it ie impossible for a 
ryot to spend his labour on the land and pay” the Government revenue 
unless Re has a security that his holding shall not be taken away from him 
under any eiroumstanoes, It is well-known to all observers in India that if 
an economic estimate of profits and expenses on land be considered, the 
Governmont will be entitled to no revenue as the yield of the lands does not e 
fully compensate the labour of the ryet: the reason being*the extreme 
subdfvision and smallness of the holdings. But that the peasant still pays 
the revenue at least in parf and lives оп, is que only tothe love of a 
peasant*proprietor (^ the magic of property turning sand into gold"), and his 
p hope that theland fs a permanent provision for his family at least enough 
to escape starvation. Under such circumstances the deprivatibn of their 
lands at the instance of ausurer whose only interest is 4o fhake money 
‘out of «he peasants misery and sell the land at once to another peasant* 
ів, an injustice b-th to the peasant gnd the Government. The Govern. 
ment was made to feel the imexpediency of the Judicial decisions 
. making ptoperty insbcure. It was gs a conse@udnoe of the decipion inea wells чь 
known case that an impartible semindari can be alienated from the family - 
, the б vernfient was forced t#protectits revenue and indirectly that of the ‚ * 
xeminflara ‘by pagsing the Imparfible Estates ВШ. The fluidity of the 
already appropriate land fs not Reoded for econbmio progrois in India 
è 
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.Ъровцве there i is plenty of good ind cultivable laud in India which is " 
still unapropriated, and one who wants to buy land for economio purposes 
need not 4Һеге е seek the ruin of others, Land moreover has not in 
India sanye politipal value put is only agricnitprally used. Hence tite A 
consideratiqns th& support the public policy in England &ghinst perpetuity” * 
are wanting i in [ndit and the principle itself is quite inexpedient here. ° 


It is very entertaining to reade in a judgment of» the Judicial Committee m 


that “the Hindu lay knows nothing of vestates-tail" a statement which 
betrays gtoss ignorance of в fundamóéntal institution of the Hindus, The 
statement is literally true but only literally. The very *institation of the 
Mitakshara Joint family where the father is pewerless to alienate the proper- 
ty on birth of the son eto. al? rules which tend to preserve the property in 
the same family for generations as in corporation, is a standing protest 
against the dictum of their -Lérdships and is conclusive evidence that 
interests in property corresponding to the English estate-tail were well 
known to Hingu law and quite common place in India, 

The third means by which the Judges hastened the ruin of the Joint family 
was a tule of evidence; whereas under the old Hindu law of alienation of 
joint family property, the alienation was prima facie void if made without - 
the consent of the coparcenary unless the alienation was for the family 
behefit and unless the ordllitor on whom the onus lay, proved that the oon. 
sideration was as a matter gf fact applied for family purposes, the law as 
now modified by the Judges only requires that the alienations should not 
' be for immoralor illegal purposes, the burden of proving it, being shifted 
to the shoulders of the Joint family. 

No doubt there have been aker. causes which have worked upon the in- 
` © stitution of the Joint family and brought it down. But all these forces have 
been the result of the introduction of'English legal principle in cases of | 
Indian law where a different publio policy should have been applied to 
protect publio welfare, œ . ° E 
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Civil Proosdure in British India, Ву J. G. оорќовте; M. A, B. G, L, 8* 

„ Jydge of the НжЬ Court of Judicagure at Fort William ; and AMEER Ard, 
Вүкр, M. A., О, L E., late a Judge of the same High Court, CALOUTTA : 

w . Thacker, Spink & Oo, 19089 Roy. 8vo. Pages oxliv ad 1537, Prico Bs. 24 . 
Axoxagr the commentaries on the new Code of Civil: Prosedure ( Aot Y of 

',1908), which eame into force on the” Jst dey of January 190%, the come • 
mentaties by Messrs. Woodroffe and Aimee Aji is entitled to oooupy the 
__ foremost е In its general arrangpment and REED of фо: and even 


| 
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in its appearande, it greatly resembles the learned authors! standard treatise 
on the Law of Evidence, The book was under. proparajjon for the last 
five years when the Code of 682 was in force, its develop ent having pro 

г „бвейей side by, ride ith the various stages through wich tlle nów Code : 
emerged in its present form. What is new in the Содөваррват& in the italic 
e+ type: and the reason and effect of the change is fully noted"in the o&mmen- 
tarieg. Against each seotion and rule has been noted the corresponding 
section, if any, in the old Code; ande в comparative tdblp has been given 
showing the distribution of the provisions of the old Code in the present one, 

To those whose scene of work’ is confined to the Civil Courts of this coun- 
try, the Civil Procedure Code is èf daily, nay of hourly, reference, Not 
only have they to be mmaster of the smallest details of the Code: but they 
must also have at théir.command a ready knowledge of oase-law, At almost 
every turn of business in the law Courts, ‘the provisions of the Оойеећате to 
be kept in view, aud this in spite of the fact that procedure is not an end 
in itself, but merely the machinery by which the Court does fts work. 

This work is so full of matter that to attempt anything like an adequate 
notice'of its many specialties would extend this reviewfar beyond the limits 
assigned to it. The commentaries are what a commentary ought to be, It 
explains how à given section assumed its presegt form and in doing sa, it 
takes the reader through the cases which helped it to its final form. Where 
necessary analogous provisions in other Indidn enactments are copiously 
referred to: and there are throughout plemtiful cross-references to the pro- - 
visions of the Code itself. Cases from authorised as well as private series 
of reports are copiously referred to; and whenever a number of cases are 
grouped together in one footnote, the distinguishing feature of each is pointed 
out by a-short statement of distinguighing facts. Taken,all in all, we have 
nothing but praise for these excellent commentaries on the Civil Procedure 
Code. It will be a worthy companion to the authors’ Law of ‘Evidence in 
British €ndia * 
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$2 THE BOMBAY LAW. REPORTER. ,* [OL ХІ, 
. . . NOTES OFCASES* ` E 
е \ [Important ones to be Sully reported hereafter] 
. О. Or J. * 6 [Oor, Beaman Д • б, 


i RS (0. C. J. Buit No. 18 of 1908). " * f 
1908 &tatutory fower— Exercise of Statutory power— Court's jurisdiction to interfire. 
TE *Where a statutory power to dismiss a sergant ia conferred upon any °° 

Decgnber 15, person or body, tho Courte must not git ın appeal upon any decision come to 
Funozx J, "in the gr@rciso of that power. «АП that the Courts may do in sucha case, is 
Murna фо see that there has been no malice, and no utterly fagtastic and capricious 
Fusoza exercise of the power. The Courta axe not to substitute their decision of 


v. the merits for that of the person op ойр vested by statute with the power 
MUNICIPAL to dismiss. е : 
Сомыштокив Osgood v. Nelson, (1) foltowed. i 


оғ Вомвлу АЛ thet a Court can in quoh circumstances do 1840 see that there has been 
кас no caprice or violence оп the part of the dismissing officer, 

In all ages and in alkparte of the world it is as notorious, as it is a lamen- 
table and humiliating hnman tendenoy, to kick the man who ia down, It is 
certainly as true, if not truer, in Bomb ay to-day, asor than it was in bm- 
perial Rome, Dum jacit in ripa caloemus Cessaris hostem. As soon ав an 
official superior lets ıt be known that he wants proof of his subordinates’ 
eorruption, the bazaar would hum with the pleasant news; such and such a 
man is fallen and disgraced, we all hated him, but we feared him : he wag 

a a great man enjoying the confidence and regard of his ипрегіога; but now he 
is out of favour, he is по longer the friend but the enemy of Cæsar, let us 
not loge a momenteto kiok him and kick him hard in the hour of his fall. 
There are of course purely general considerations, not to be applied toa 

. вісу; but I am confident that every man who has any erperience of 
Й Exstern character, will agres that the picture is not exaggerated and that it 
does suggest the need of extra caution in investigating the charges brought, 
Mr, Jardins and Mr. R. D. М. Wadia, for the plaintiff. 
Ы Mr. Lowndes, for the defendant. 


е e. * 
[ Cor. Scott О. J. and Batchelor J. | . 
( Civil Application y 176 of 1908. ) 
А. О. J. Guardians and Wards Act (VILI of 1890), Sec. фі (8)—~Qxaimary remedy— 
Property in possession of guardian. 
- 1808 Bection 41 (3) of the guardians and Wards Act 189%, provides for a very 
мч Bummary procedure which can only be applied without hardship ın cases 
December 16, where there is no room for reasonable doubt аз tothe guardian being in 
— possession of certain property qf the ward, It mesns the property in the 
ee MorILAL guardian's actual poaseasion or control, and doe& not include all property for* 
v. which hegnay by the application of the law of principal and agent be made 
o “ Bat Іенна jegally responsible. M ADS 
тш The remedies for gontumsoy and recusancy provided by &45 ofthe Act 
r *  aregltogether inappropriate when g bona Ads question as to the liability at e 
* the guardian for defaults of a gumasta employed by him arises. 
« Mr. Raikes, with Moesra. Haraki & бо. and Mr, L, А, Shah, for the 
Е б applicant. те 1 Ы 


e Mr, G. B. Hao, for the opponent. AT e" А 
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IMMUNITY OF WITNESSES AND PARTIES. 





В. VaIDYANATHA Їүёв,.В. А, В, L. 
* Vaxtı Hren Cover, : s 
IS proposed to consider, in this article, the question of the privilege and 
immunity of witnesses and parties, in respect of statements made by 
them, in the course of judicial proceedings. The question isan important 
one on whioh there is some conflict of opinion among the Indien Courts. 
The English rule on the subject is well established and it is one of absolute 
privilege. The result of the English decisiongon the question may? be 
briefly stated thus; “A witness in a Court of Justice is absolutely privileged 
вв to anything he may say as a witness having Teference to the inquiry on 
which he is called as a witness.” (Seaman v. Netherolift (1)), Thus, what: 
is sworn te by a witness or party, in the course of a judigial proceeding is 
not actionable, though it is false, scandalous, and malicious, provided it is 
not wholly irrelevant, and the principle equally applies e ven when the, 
statement affects some third person net a party to theeproteeding. It is 
the досавіоп and pertinence-of the matter that constitute р rotection to the 
witness in such cases, and thé proper remedy of,the aggrieved party would 
be an fodietmeni for perjury, if the alleged statement is false. It is 
necessary, howevér, that the statement .complained of must have been 
made in ойов, 4. 6. in the capacity of a witness. The gréunds of this 
absolute privelege are stated to be those of publio policy in the interest of 
e justice, which requires that witnesses should not in апу way be fettere? 
ip their statements, but should speak out the whole trueh freely and fear- и 
lesely. With a fear ог possibility of an action or prosecution hanging 
етет his hed, а witness cannot be expected te speak with that free andy 
open mind which the administration of Justice necessaril demands, 
* The leading English authomity on she subject, under considpration, isthe , 
* ease ef Sea han v. Netherolift (1), a¥ove reforred to. In that oase the defend. * 
' ant, an ‘expert in "hafidwriting, gave fvidence in thostrial of the о: suit 
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of Davies v. May that in-his Opinion the signature tothe will in question was 
a forgery.e The ry found in favour of the wijl, and the presiding Judge 
made some күш, dus f@maiks on defendant's “evidence, БФ afterwards . 
defendant wes exalhined as witness with reference tq the genuineness of в 

.documqpt, опе а charge: of forgery before a Magistrate. After he was 
и oross-examipation, {0 Фів evidence and the judge’s remarks . 
thereon in the previpue suit, he insisted on adding, though told by the 
Magistraté@ not to nake any further statement as tothe previous suit, “I 
believe that will to be а 1ank forgery, and ,shall believe ко tothe day of 
my death,” Ар action for slander havipg been brought by dne of the 
attesting witnesses to the will, the Court held .that the words were spoken 
by the defendant as a witness, and had reference to the inquiry before the 
Magistrate, as they tended to justify the defendant, whose cyedit as в wit- 
ners had been impugned, and that the defendant was absolutely privileged: 
The principle apd soope of the English rule were thus clearly laid down 
in that саве by Cockburn O.J.:—^lf there is anything as to which the 
authority is overwhelming, it is thata witnees is privileged to the extent 
of what he says in the course of his examination. Neither is that privilege 
affeoted by the relevancy or irrelevanoy of what he says ; for then he would 
be Sbliged to judge of what‘is relevant or irrelevant, and qnestions might 
be, and are, constantly asked which are not striotly relevant to the issue. 
But that, beyond all question, this unqualified privilege extends to witness 
is established by а long series of gases the last of which is Dawkins v. Lord 
Rokeby ‹1), after whioh to contend to the contrary is hopeless, It was there 
expressly decided that the evidence of a witness with reference to the 
"inquiry is privileged, notwithstanding it may be malicious, and to ask us 
to decide to the'confrary is to ask what is beyond our power. But I agree 
that if in this case, beyond being spoken maliciously, the words had not 
been spoken in the character: of a witness ot not while he W asegiving 
evidence in the case, the result might have been different g’ " 

It would appear thatin the above oase, the statement complained of was < 
notin answer to any question of the oross-oxa&mining counsel or of the 
Oourt but volunteered, snd was at the same time’ поё relevant in the sense , 
of bearing directly upbn the issues inthe inquiry. But the statement wes’ 

. heldby the Court af having reference to.the inquiry, as it fairly arose out 

of a question tending to impeach the credit of the Witness. Оа this point 

Bramwell L, J. эп delivering hit jadgmentin this case drew a distinction ° 
between relevant fasts in evidence, and matters having referenas to thein- 

° quiry, and fie feld that the latter phrase qe preferable to and wider than ° 

mere duestipns of relevancy pas defining, the fimits of privilege of a witness ' 
ang ought to extend to that which a wjtness might naturylly’gnd reasonably | 

а . (1) L. B, 7 H. L. 744, ee "eee 
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say when giving evidence with reference to the inquiry ав i$ which ho is 
called as a witness, A similar view was also taken by Ашен { A. in the 
«aso : “Anything that tended to : ‘disparage, theeeredit of a witness may a 


* * be said to be бт to the inquiry in which the whness às giving his 


\ 
i 


evidence.” The equity and justice of this view can Hardly be doubted. It 
sometimes happens that questions not strictly relevant to the inquiry, but 
yet ingeniously suggestive, are asked by the oross-examining counsel and 
the witness, would have в right, if hè сап, under the circhmatandes to meet 
the suggestion cofveyed. When p witness's charaoter ів іп effect challenged by 
the counsel as in the above адве, the witness would have right to say what 
he ghinks would vindicate it, It thus appear that even if a witness volun- 
teors an observation, still if it has reference tothe matter in iesue, or fairly 
arises out of any question asked him by* counsel, though only going to his 
credit, such Observation will also be priwleged. And the principle was 
even extended to cases where a witness tenders a document yoluntarily and 
unasked after his examination was over, and the statements in the document 
were held to be privileged. Thus we see that the two essential elements 
of the English rule are (1) the statement should have been, made in the 
capacity of a witness in the course of judicial proceeding and (2) the matter 
must have reference to the inquiry. On this point* Cockburn О, J. observef in 
the above case: "Iam very far from desiring to be considered as laying 
down as law that what a witness states altogether out of the character and 
sphere of a witness, or what he may say dehors the matter in hand, is 
necessarily protected.” A witness would fiot be protected for any thing he 
might say in the witnesa box, wantonly and without reference to the in- 
quiry, In this connection I have to refer to the observation in Odgers’ work 
on Libel and Slander (4th oda., p. 227), vis. “A remarlmade by a witness 
in the box, wholly irrelevant to the matter of enquiry, uncalled for by any 
question of copnssl, gnd intreduced by the witness maliciously for his own 
purposes, would not be privileged.” 

In Revia¥. Smith (1) which was an action for libel contained in an 
affidavit made by the defendant in the course of proceedings in the Court of 
Chancery. On demurrer sto the dgolaration, the Court of Common Pleas 
* unanitnously held that fhe action would not lie, even though the staté= 
ments were alleged to be false, malicious, and made without reagpngble 
and probable cause, .Jervis О, J, described the action as being “totally 


• without priboiple and example. CreswelleJ. “said: “ The world has gone% 


Ы the Oourt of Exehe 


on very well without auch actions as “these, and I doukt whether it would 


e continue tg do so if such thfngs gate allowed.” In this cae the plaintiff, 


had been a partyeto the previows suit, and in Henderson v. Broomhead (1) 
er Ohgmber applied ше aame tule. where the plaintiff 
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the person Sggrievéd, was a stranger to the suit in which the statement 
complained of Was made. Erle 0. J, observed that the “balance of incon- 
venjenae” was M agBinstspoh an action, sinde a witness | Gught not to: bb, . 
subjected toyperiL' Williams J, held that it would bg agaist publio policy : 
to “dis~ urage witnesses from giving evidence by fear of infinite vexation,” 

In В, v, Skinner (1) which was an indictment against а Chairman of Quarter · 
Sessions on, account of his having gtated that the grand Jury were “a sedi- 
ticus, scandalous torrupt and perjured Jury,” the indictment was quashed 
‘by. the Court of Queen's Bench, Lord Mansfjeld exppeasly laying down ‘that 
“neither party, witness, Counsel, Jury or Judge, can be puttoanswer, civilly 
or eriminally, for words spoken in office;" but that any.irrelevant words 
could only be taken notice of as matter of contempt. , 

The principle was applied to*the саве of a witness giving silane 
before a military tribunal ein Dawkins v. Lord Hokby. It was 
there held that statements made by a witness before a Military Court of 
Inquiry were privileged in the same way, as evidenee in a Court of 
justice ‘and that evidence of the falsehood and malice of the words was 
immaterial and irrelevant, Such a Court is not, however, a judicial body, 
nor can it administer an oath but officers of the army are compellable to 
atitnd such Courts, if refjuired to до so by competent military authority 
and to give evidence and jt was on thia ground that the answer ofthe  ' 
Judges in that case proceeded, Lord Chief Baron,in answering the question 
proposed, observed: ^ A long series of deoisions.has settled that no action 
will lie aganist aewitness for what he says or writes in giving evidence 
before a Court of Justice. This does not proceed on the ground that the 

• occasion rebuts the prima facie presumption that words disparaging are 
maliciously wiitteit or spoken, If thif were all, evidence of express mglioe 
would remove this ground. But the principle we apprehend.is that publio 
policy requires that witnesses should give thoi testimeny fregfrom gny fear 
of being harassed by an aotion...In the present oase it appears in the bill 
of exceptions that the words and writing complained of Nerd published- by ы 
‘a military man ‘bound to appear and give testimony before a *Conrt'of in- 

uiry, all that he-said and wrote had peferenoe «to that inquiry : and we 
бап gee no reason why public policy should not equally prevent an otio * 
beigg brought agafnst sucha witsess ав кыш one giving evidence i moos 
an ordinary Court of Justice.” 

2 The odse of Goffin v. Donnelly (2, was an action Em йн кк С 
by the defendant while giving evidence on oath before a Select Committee: 

* „of the Houle of Commons, after he* had been duly summoned by such’ • 
Gommhtee gs a witness. Ip wes contended that the prigilege did not apply ' 
__ inthe case of a санына Оотшіфее, where there w right of cross | 
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e involves.as one of the пебеввіёјеќ& of the administration « of* justice thea, • 


• ` е ` ° e. 
examination: But the Couri overruled the ! contention and held tbat the 
defendant was absolutely priyileged in respect of the Жалеп he gave, 
“For the purpése gf such inquiries,” it was sajd, “ fbmmittees ato appointed 
‘and require the attehdance of witnesses, If persons so Sequined to-attend 
did not attend, they would be committed for contempt, If еу do attend, 
they must answer the question, asked of them and may be examined on 
oath. The evidence given, is therefore, as much given under. compulsion 


` ав in the саве of а Court of law.” Tho decisions in Sahan v. Netherolift 


and Dawkins v. Lord Rokeby «were followed by the Judges in this case 
and it mdy also be noted that the statements compleined of had, as in 
Seaman v. Netherclift,, tended to inoulpate a third person who was not pre- 
sent when the words were spoken. 

In Cutler v, Divon (1) it was decided that an action for libel would not 
lie against а person in respect of & statement made in writing before 
justice of the peace, An inquiry conducted before a oorqner would be a 
judicial proceeding, for the true functions of a coroner are obviously those 
of a judicial character, especially when he is engaged in those érdinary 
investigations which it is the duty of such officer to conduc} The same 
principle of absolute privilege was also affirmed in Munster v, Lamb (3) 
and Barber v. Lesiter (3). In the former case, thê doctrine was affirmed йб» 
as regards Judges and advocates, Reference may also be made to Astley v. 
Youngs (9 and Johnson v. Evans (5) where it was deolared that no action 
could be brought for libellous matter appearing on the face of pleadings in 
any action, Before olosing my discussion of the English daw on the subject, 
I have to refer to the recent case of Watson v. Jones (6) where the principle 
of absolute privilege war not only affirmed as regards evidence aotuallye 
given in a Court of Justice but extended also to the Statéments made to 
the client and law agent for preparing the proof of such evidence, The 
clear and foreible.observaticns of Earl of Halbury L, О, in that oase ав 
regards immunity of witnesses are important, vis: “ Ву complete authority 
including the authority of this House, it has been decided that the privilege 
of a witness, tha immunity from responsibiluy in an action when evidence 
has been given Uy him in ът Oourt af justices, 4з too well established now to be 
shaken. Practically I may say that in my view it is absolutely unarguabfe 
it is settled law and cannot be doubted. Tho remedf against a Witness 


| aho has,giwen evidence which is false and injurious to another is to indict 


him for perjury: bat for very obvious reagoffa, the conduct of,legal procedur e 
by Courtseof justice, with the necessity of compelling gritnesses® to attend, 


(1)4 Rep. 94. е е (4) 3-Burr. 897. 2 : . 
Uc (a)i "Q'BeD. 588. - b isa $2. . 
037780, М, В, 187, (6) [1905] A, О. 480: 74 L. J.P, 9, 151, 1 
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immunity of witnestes from actions being brought against them i in respect 
of. evidenge the have given, Sofar the nus I think, is.too plain for 
ergument,"e se • ° 


` I поч proteed toon eidor the the Indien Law and exantine "briefly the deci-" 


sions hearing, upon the question. It must be stated that the law on this point 
has not been'definitely settled by* the legislature and is in an unsatisfao- 
tory state, •Аз I have already said the decisions of the various High Courts 
on the qufstion of civil and oriminal liability of a witness, are not quite 
uniform, In some of the decided cases, the language used would indicate 
that, in the opinion of the judges, the immuf@ity of a witness is’ absolute; 


in other oases it has been held that the statements ofa witness ere 


privileged only if relevant to the issue ander inquiry. e The legislature has 
codified ghe criminal law of defamation in в, 499 of the Indign Penal Code, 
The real question of difficulty is how far the English law of absolute 
privilege is to be made applicable to this country. . 

Iwill first desl with cases of suits for damages, where the civil 
liability of the witness arose for decision. ‘The first and earliest case which 
I have to refer, and which was the main ground of decision in many of the 
subsequent decided oases, is that of the Privy Council in Baboo Gunnesh 
Dutt Sing v. Mugnesram’ Ohowdhry (3. The defendants in that oase 
preferred a criminal charge against the plaintiff, which was dismissed by 
the Magistrate, and thereupon ац action for damages was brougbe by the 
plaintiff. Their lordships expreaged the opinion that the action, could not 
be supported as ойе for damages for defamation of character and held that 
witnesses oannot be sued in a civil Court for damages in respect of evidence 

*give by them on oath in a judicial proceeding. The principle of the rule 
was thus stated by the Privy Council: “Their Lordships hold this maxim, 
which certainly has been recognised by all the Oourts of this country to be 
one based upon principles df public polioy, The groufid of it is this—that 
it concerns the public and the administration of justigo thgt witnesses 
giving their evidence on osth'in.a Court of justice should not bave before 
their eyes the fear of being harassed by suits for damages, but that the only 
penalty which they should incur if they give evidence falsely should be an 
indictment for perjury." The action, in this case was in substance one fot 
damages for malicious prosecution anf it was so treated by their. lordships, 
and it may also be noticed that the саве was decidéd without eefgrence ta 

‘the Indian Рева] Code and the questidn of the criminal ey of the 
witness was left open. . 

• As regards {Ле Madras High Court, tHosparliest oase is that ofe Hinds v. 
Baudry (3, which was an-attion for damagés for libel.e The plaintiffs and 
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defendants were the members of two firms, eaoh creditgrs of & common 
debtor, The defamatory majter was contained in в petition presented to 
the Court by the defendants in the course of a fit for mons? brought by 
the plaintiffs against the debtor, The Court, ncs А doifbt as to the 
position of the defendants under the oiroumstanoces as mere, straggers to 
the plaintiff's suit, said that if they (defendants) were rightfully making an 
application in the suit, the principle of public policy whieh guards the state- 
ment of a party or witness against an action would protect'them whether the 
statement was malicious or no& The Court further added that even if this 
absolute ‘privilege should We denied, to the defendants, they as persons 


‚ interested in the plajntifi’s suit, were so plhced as to entitle them to the 


qualified privilege of persons acting in good faith and making communica- 
tions with a fgir and reasonable purposé of protecting their own interests, 
The cases of Seaman v. Netherolift und Oviler v. Dizon. were i ae to 
and the English rule was affirmed іо this case, The next.ogse that I have 
to refer to is Ohidambara v. Thirumani (1) which was a suit for damages 
for false statement asa witness, The Oourt referred to Barber ў. Leser 
and affirmed the absolute privilege of a witness in respect of evidence in a 
judicial proceeding. The proper remedy of the aggrieved party was jeld 
to be a proseoption for perjnry. In asubsequeht Madras case, Sullivan 
v. Norton (2), the Court similarly followed thg English authorities and de- 
clared this absolute privilege as regards an advocate, We thus see that so 
far as the Madras High Oourt is oonoerned the English law is wholly 
followed and an action for damages will not lie. ° 

As regards the Bombay High Court, the only case to be considered ів that of 
Nathji Muleshwar v. Lalbhai Ravidut. (3) The plaintiff in that case claimed® 
to rpoover damages trom the defendants for publishing defámatory matter 
in an application they had fled in the suit brought against them by one M. 
The applicatien appeared to have been made wih the object of having other 
persons pet dus to that auit. The Court following Seaman v. Nether- 
olift and the Privy Council case above referred to held that the defendants 
wore privileged and an action for damages would not lie. qn regard to 


, the question of privilege, Sargent Q J, in the course of his judgment in the 


above case, said “ we doubt whether there is anything in the ciroumstances 
of this country which makes it lesse desirable from the point of wiew of 
publio pgliag as concerning the publio and tho administration of Justice as 
it is expressed by the Privy Couneil in the ¢hse above citedythat mich atate" 
mente, though false and malicious, should in no case be mado the subject 


* of oiyil action quite independently of the question as to théir being orimi- ° 


nally punishable?’ «It may,be*notiged that the defamatory stgtem&nt, in 


QL. R 1 87. * (3) L L B 14 Bom. 97, - _ 
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this oase was in, writing and against a third party and was not strictly 
relevant te the Neue, 

But æ oonfrary ver wis taken by the: Allahabad High Qoutt in n the casó. 
of Abdul Hakim ү. Теў Chandar Mukarji (1), which “was “also an action " 
for damages... Tho defamatory statement in that case was contained іп & 
petition, presented by the defendafit in a criminal Cóurt, in which he alleged 
by way of defence te the charge againsj him that the plaintiff(s.third party) 
had саве? the criminal proceedings to be instituted against him in order to 
extort money. The defence was one of privilege and also that the statenients 
were made in good faithfor the protection.of hi (defendant's) own ‘interests, 
The Court expressed the opinion that the law of defgmation which shotld 
be applied to suits in India is that laid down in the Indian Penal Code and 
not the Bnglish- law of libel and ‘slander, and held that the defamatory 
statements were not privileged merely because they were used in a 
petition in a judicial proceeding. On the question of the applicability 
of the English rule to this country, Straight J. thus observed: “ But we do 
not consider that we are arbitrarily bound to follow those precedents, or to 
adopt them ач conclusively applicable to al] libel or slander suits іп our 

ts. The state of society and the condition of things in the two countries 

lly dissimilar, and to lay it down as an inflexible rule that any false 

and malicious statements, ne matter how defamatory, may be made with 
impunity if only embodied in a petition filed in reference to some pending 
case, oonld not but entail the most mischeivous consequences, At any 
rate it seems to u$ that when there is substantive law which can be 
appealed tofor information and guidance, the safer course isto look 
“there to ascertain some intelligible role or rules by which determination 
of snits like the present should be regulated ... It is difficult to 
see why, when no distinction is drawn by,the criminal law between 
written and spoken defamafory matter, and bôth are Held equally punish- 
able, that an abolute privilege should be accorded a defendant to 
protect him from pecuniary liability which would not. avail him in the. 
criminal Court. ” But the Court gave a decree for the defendant on the 


a&her ground, vis.'that statement was made by him jn good faith for the . 


protection of his own interests. 

The question again came up for decision before the Allahabad High 
Sourt in в subsequent oase, Dawan Singh v. Mahtp Singh (9, where a, 
diferent view whs taken by the Sourt and the English principle of privilege 
was affirmed, In thdt саве the plaintiff was cited as a witness by one B in 
% suit instituted by him against the’ defendant. After plaintiff's evitlencq had 
been concluded, in which he stated that there Was до enmiy Between him and 


~ defendant, the defendant was examined by the Gourt, Ай slated. there was 
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enmity between him and the plaintiff, and on the Court in niring to know 
what was the cause of enmify, defendant used words аге {һе mean- 


„їл& that the phaintiff's destent was illegitimate, “Brodhyrst J, * referring to 


Beaman v. Netherolift, and Dawkins v. Lord Rokeby, held. thaf the flefend- 
ant was, under the ciroumstanoes, absolutely privileged. The quggtion of 
special damage to give rise to в cause of action arose and was exhanstily 
discussed by Mahmood J. He held that the English law of slander, drawing 
a distinction between words actionable per æ and words'requirifig ptoof of 
special от actual damage is not applicable to this country and that under 
the Law of British India personal,insult conveyed by abusive language ig 
acbionable per æ without proof of special dafhage. The.case was regarded 
by him as one personal insult, apart from defamation pure and simple and 
the learned Jpdge further held that the rule, of English law of priyilege, in 
regard to defamatory statements, basedeupon public policy is equally 
applicable to insulting or abusive language used by a witness and that 
even where such statements have no reference to the inquiry, the defendant 
may prove. the absence of malice and that they were made in good faith for 
the public good. . 

Ooming now to the Oaloutta High Oourt we find that, in the case of Bhiku 
Singh v. Bechagam Siroor (1), the English principle was applied and the 
Oourt following Seaman v. Nethorolift held that а witness ina Court of 
justice is absolutely priveleged ав to anyghing he may say asa witness, 
having reference to the inquiry, The plaintiff in that case sued for damages 
for slander, the statement oomplained of being alleged in the plaint to 
have been made by the defendant while being examined asa witness 
during the hearing of a magisterial inquiry. It was found that the state? 
ment was made in answer to questions put to the defendant asa witness 
and allowed by the Court as „relevant to the case, The plaintiff alleged 
that the statement was madè maliciously, that the defendant bore him a 
grudge, and that tp give vent to that grudge and injure his reputation, the 
statement was made. It was held that the plaint disclosed no cause of 
action. Buta different view was taken in the subsequent case of Augada 
Ram Shaha v. Nemai рата Shaha (з); where the defamatory statement 
was contained in the pleadings in an action; and nofi in any way relevant 
to the inquiry. The 14 Bombay case, above referred to, was djssented 
from, and $he casa was held to be governed Ьу the Indian statute law of 
defamation and not by the English commoh law. The Court expfessed tha 
opinion that іп“ making it griminal to defame another, the legislature 
certainly enade it illegal, and so jnade ita cause of 'aotiorf, № the person 
defamed was injaral. With, referenge to the Privy Council ruling, the Court 


observed thet je gom therein cagnot be considered to establish the 


so G1) L L: B.. 15,081, 246, | () L Bag Oal e. > 
if Ы е * = E % * 
| X 23 ‘S 
[I е е x 3 


— 


.. 


* 


` 


в 9 
49 THE BOMBAY LAW REPORTER, . vou. XI. 

e а Ы d . 
same absolute p ivilege in India, an in England, and that, at any rete, the 
reason given by the Judicial Oommittee cannot be held to apply to an 
irrelevant ddfamatory stiPement in a pleading as'in the presefit case. It was 
therefore heN thet ‘unless the publication falls under,shy “of the exceptions 
io sectign 499 Indian Penal Code it would be defamation and that the 
statement in the present cage not being material to *the cause of action in 
any way, could not eme witnin the 9th exception. But the plea of pri- 
vilege wag upheld by the Calcutta High Oourt in the subsequent case of 
Methuram v. Jagannadha Dass (1), where the defamatory statement was 
made by the defendant during examinatien bys police officer in fhe course 
of investigation. The statement was made in answer,to questions put to the 
defendant and was to the effect that the plaintiff and others had committed 
dacoity jn his house. On an action for damages being brought by the 
plaintiff, the Court, referring to*Gofin v. Donnelly and Dawkins v. Rokeby, 
held that the gotion would not lie and that, on public policy, the same 
privelege should apply to the case of evidence given before a police officer in 
the course of an investigation, as in an ordinary Court of justice. We thus 
geo that in нобат as civil liability is concerned, the Madras and Bombay High 
Cougts wholly apply and follow the English law of absolute privilege, 
while, according to Allahabad and Calontia High Courts, (he case: would 
appear to be governed'by the Indian statute law of defamation and would 
also in certain oases depend on the relevancy of the alleged defamatory 
gtatement, 

I now proceed to*consider the next question of the criminal liability of a 
witness, The penal law of the country, vis. s. 499 Indian.Penal Code, does 
"not expressly say that a witness ів absolutely privileged.or is not ЫП 
ed as to any statement which he may make in the witness box andthe 
language of the section is comprehensive enought to inolude words wherever 
spoken and: therefore the? statements of a Witness Sn thee witnags bor, 
The legislature might, had it chosen, have so framed the gection, ав to afford 
to parties, and wiinessesin this orountry, the same: protection against іп- 
dictment for defamation which they have in England, And the absence of 


ap express provision to that effect mag show tMat,the Indian law did not | 


intend to recognise the existence of such a privilege, It would therefore 
appear*that unless в person who hag defamed another oan bring himself 
under one or the other of jhe exceptions to the* segtion, he ghould bg 
convicted gud tHe Court ought not to go outside the Code itself, The question 


= 


is how far the rules of the common law of England based dn publie polioy ү 
«ап be importód intoa carefully considered statute suoh asthe Indian * 


Penal Codepin other words‘will it be & sufficient angwof'of a witness toa 


__ ormminal charge to simply say “The words were spokerg by ; ge in nr capa-. 
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oit, ta a witness ”.or is it €— for him. upon d йау he spoke the 
words in themselves defamgtory,to bring himself within one ofthe excep- 
tions to s. 49%Indian Рев! Oode. Reference niust в1ңр be fhadé, in this 
* oonueotion to в? 152 vf the Indian Evidence Aot accorging to which, a wit- 
ness shall not be exoused from answering any questiorf ' sdlovards to the 
matter in issue in any ‘uit or in any оіуй or criminal proceeding, upan the 
ground that the answer to sucha question will oriminate, *or may tend 
directly or indirectly to criminate such witness, or that it will expose, or tend 
directly or. indirdbtly to expose, such witness to a penalty or forfeiture of any 
kind апа ‘under the provisoeto the section, “such answer which a witness 
shall be oompelled to give, shall not subject him.to arrest gt prosecution or 
be proved against him in any criminal proceeding, except a prosecution for 
giving false gvidence by such answer, ‘The words “ shall be compelled to 
give ” have been construed, in Moher Sheva v. Queen Empress (1), to apply 
to pressure-put upon а witness after he ів in the box, and when he asks to 
be excused from answering a question and the proviso to the section was 
held, in that case, to be not applicable to voluntary statements, A conten- 
tion possibly arises in this connection that if under the law *us it stood at 
the time of the passing of the Indian Evidence Aot, witnesses were absolngely 
protected from апу criminal prosecution for statements in the witness box 
except a prosecution for perjury, there wouldehave been no necessity for 
making в special provision of protection for anything said in reply to 
questions which witness are compelled tq answer and the proviso would be 
useless. As І have already said the views of the differ@nt High Oourts on 
„this question are conflicting and the case-law must be considered to be in an 
unsettled state, In some cases, the English principle is gpplied irrespective" 
of the Indian Panal Code while in others the case is brought purely under 
в. 409. The relevancy of the statement is also considered as a ground of 
decisiog in some casts and the witness is then &cogrded the qualified privi» 
lege under the 9th exception to s. 499 if the statement was made in good 
faith and for the protection of his own interests, I now pue to consider 
the important decisions bearing upon the question, 
In Madras the questio arose foe decision in the case of Momjaya ч. 
Seshachettt (з). Tho statement, in that case was mada by the acoused asa * 
_ Witness in answer to questions put to ‘him in oross examination, Thb Oburt ° 
held thag the statqmehts wero privileged ang, if false, the › remedy was by 
* indictment for perjury and not for defamation. The conviction of the acoused 
under s. 500 Indian Penal Code was therefore set asidb, The qbservations 
* in the cases of Seaman v. Калета and Goffin v. Donnelly 88 to public? 
e policy and in the cane of Нұһ v. Baudry, wete held by Oollim 0. J. to be 


pe alsg whan the-oriminal law is set in motion, while ME 
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based his decieiqn on Um Privy Council sitas i та Baboo Gunesh v. Huas 
ram and keld that on considerations of puplip policy the opinion of the 
Privy Otuncft T to civil action would be oquglly appliceble ta 0 
crimindl pro¥ecutio The next Madras case on thé point was that of ° 
Queen impriss t. Govinda Pillai (2), where the statement was made in 
answer to а question put by a police officer under Ё. 161 of the Oriminal 
Procedure Cede in the course of an investigation. The Court held, following 
Manjaya Ў. Besha Uhetti, that the statement was privileged and cannot be 
made the foundation of a charge of defamation. The ground of decision 
was that a person is bound under в. 161 Osimirfal Procedure Code to answer 
truly all ре ie put to him, except such as tend,to criminate him, ahd 
is therefore entitled to the protection which the law. gives to witnesses. 
The 11 Madras case was followed and the same view taken again by 
the Madras High Court in thé recent oase of In the matter of '* Alrajd 
Naidu” (2, where the accused was a party to a civil suit and examined by 
the District Munsiff in relation to it under s, 118 of the Civil Procedure Code 
and there*made the statement alleged to be defamatory. It is not clear in 
that case, whether the examination was on solemn affirmation, But in 
&ny,case as the accused was jauder вв. 5 and 13 of the Indian Oaths Aot under 
an obligation to etato the truth and was liable to prosecution for perjury if he 
spoke falsely, he was, on comsiderativna of public policy, held not liable to 
в presecution for defamation in „respect of the statement though antrue 
апа not given in good faith. Е 

The same view Was taken by the Bombay High Court in the саве of 
Queen. Empress v. Babaji (3) where the statement was made by the accused 
Фв в witness in.a'snit pending in the Mamlatdar’s Gourt. The Court, 
adopting the Madras view and following the principle of the Privy Council 
decision and of the English oases, held that the prosecution could not lie. 
This decision was followed and the same view taken sain bf tho Bombay 
High Court in the case of Queen Empress v. Balakrishnas Vithal (4) where 
the facts were,eimilar. The question of the applicability of English law 
and the construction of s. 499, Indian Penal Code, was discussed in that 


^ 
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case and Telang Ј.`оп that point thus went on to observe: “Iam unableto , 


adopt the view, that рп any correct principles of construction we should 
limit thè meaning of the words of the °section of the Indian Penal Code, 
defining defamation, so ав to» exclude therefrom any egidenoeegiren by а, 
witness before d' Court of justice. It is adinitted that the words are wide 

enough to include subh evidence, and I go not ghink that judicial interpre» 
" tation can properly limit their scope either in view of general fonsidera- 
tions about she policy of protecting wimesses from being. harassed, or of 
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the absense of any’ prosecutions being hitherto instifuted i in “such cases.” 
Though entertaining such ap opinion, the learned judge, in hig decision, 


: elt himself bound by the previous decjsion® бї the Cou& im Queen. 


* Empess y. Baf, which adopted the view of the Madras High Court 
ton J. on a consideration of the English cases and the Privy Council 


' decision and also в, 195, Criminal Procedure Code, expressed theo opinion 


iS 
\ 


that s. 499, Indian Penal Code, could not have.been intengled to include states 
ments made in the witness box and that the same privblege of ® witnesses 
in civil suits for" damages shonld, on consideration of public policy, be 
extended also to criminal presecujions, In his view, the position of a wit- 
ness would, otherwise, be a very précarious ofie and also the intention of 
the legislature to protect witnesses from fear of improper prosecutions 
as shown by р. 195, Criminal Procedure'Code, which forbids their prosecu- 
tion for perjury without the express samction of the Court, would be 
meaningless and unavailing if it were open to any private individual to 
prosecute for defamation any witness who made в statement which he con- 
sidered injurious to his reputation, Another consideration also is аё ina 
prosecution for perjury the burden of proof lies on the prosecution to establish 
the falsity of the evidence butin a prosecution for defamation, it жа 
usually be otherwise, and (assuming the words to be prima facie defama- 
tory) it would be incumbent on the accused to prove circumstances bringing 
him within some one ‘of the exceptions tq в. 499 Indian Penal Code. The 
question whether в. 499 would include the case of a witness volunteering 
statements wholly irrelevant to the proceedings, was left open by Fulton J, 
in the above case, In Queen Empress v. Karigowda 0) the defamatory 
statement was made by the accused when examined ina departmental inquis? 
ry by the District Magistrate, It was held that as the Magistrate was not 
sitting as a “Court” when he made the inquiry and examined the accused, 
the aocgsed wes not @ntitled fb claim the absolute protection from a charge 


. of defamation as ў witness ina judicial proceeding, but that he was only 


entitled to à Qualified privilege depending on the exoeptions to в, 499, 
Indian Penal Code, 

According to the Allahdbad HigheCourt, the English rule of absolute præ 
wilege -would not apply to the case of в witness in a ‘prosecution for defa- 
mation and the oase is held to be gdverned by the Indian Pena? Cede. 
This was, во» in the,cagb of Jewrs Prasad Singh v. Umrao Singh (а), where 


* the defamatory statement was oohtained in an application бу the accused 


° of Straight J. in Abdul Hakim v. "Теў Qhwnder held that’ the case must® ° 


for the traysfer' of a criminal case, Aikman J, applyihg the observations 


e be governed bys. «499, Indiah Penal Code, ‘but that the statement fell 


Within the, 9th’ expeptiony as the imputation was made by the accused _ 
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in good faith for tfe protection of his intexest, The question arbse 
for decisign fein boloro a Tun Bonch of tho Allahabad High 
Court in thos case of Emperor v « Gangaphasad @) ‘Tho soaso law om 
` the pont wes exfeustively ы and it was held® By Sir George 
Knox, Aoting-0. 4 anf Aikman J. (Richards J. distonting) that, if a witness 
makes & ‘a defamatory statement when givivg evidence he may.be prosecuted 
under в. 499 Indian Penal Code and.it lies on him to show that the statement 
falls withig one or other of the exceptidns tothe.seotion or that he is protect- 
ed rom prosecution by the proviso to s. 132 of the Indfan Evidence Act. 
Knox О. J. expressed the opinion that the obsgrvations of their lordships in 
the Privy Oounoil case were really obiter dicta and distinguished the одве 
on the ground that the decision was without reference to the Indian Penal 
‘Code and also at a time wheh the Indian Evidence Act had not 
been codified, In the course. of his judgment in the above oase the 
learned Judge observed: " The Indian Penal Code in making defamation 
a criminal offence was creating an offence which was not till then an 
offence în India,... It is difficult to conceive that maxim, which, as 
fa lordships say, ‘certainly has been recognised by all the Courts 
ngland to be based upon prinoiples of publio policy, could have 
bed absent from the тїй of the framers of the Code, when they were 
considering the new offence they, were creating. They could easily have 
provided for it had they intended to make it part of the law among the 
various exceptions ccntained in “the Code... It seems to me then that 


by introducing suqh а maxim of English lai 88 we are asked to do, ...we. 


should be legislating in such a manner as to modify both the Indian Penal 
' Code and the Indien Evidence Act and this Iam not prepared to do... 
The Legislaturb had amply provided in Indian Penai Code for proteotign of 
~an honest witness. They considered the case of the dishonest witness and 
left him unprotected.” The statements.in this case weroemade,by the 


accused, when examined as defence witness in a crimingl caso, Of hisown . 


accord, and were prima facie irrelevant to the inquiry and В йу defama» 
tory and were not brought within any of the exceptions to s. 499, 
Richards J. dissenting from the view qf the mejorjty held, following the 


Privy Council decisio and the English cases, that a pzosecution for défama- ° 


tion» will not lie under s. 499, Indian Penal Code, ‘or any statement of ‘a 
witness, even if it may not be relevant to the inquiry. 

As regards Calcutta High Coutt, the Дт® case to be ООС is that of 
Greens v. Delanneyd2) where the defamatoy ‘matter was’ contained in a 
* epetition presented to Court. It was held, thaf such an aot amounted to 
defam&tion, under s. 499, • Indian Pgnal ode, and, that the criminal 


law of this country with ‘regard to defamation depends n fhe construction 
Our man ssuel ba LG a oT nm n 
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of в. 499, Indian Penal Oodb, and not on what may ke tho English Law 
on the subject, In Kali Nath Gupta v. Gobinda ndra Basy €) where 

; the statement'rag mado by a party to the suit in the e plomlings, it was held, 
following Аппойа Ram v. Nemai Chand, that the statement yee not privi- 

. leged and a charge for defamation was maintainable, The .décision*turned 
upon thesdistinction drawn by the Court between the case of а witness and 
that of a party and on that point theOourt observed: 41 seoms fo ua that 
there is a very obyious distinction between the саве of a witness who is bound 
by law to aay all that he knows on a particular subject, even though the 
consequence may be that hia 6videhioe will include defamatory matter, and a 
pafty conveying a perfectly unwarrantable andirrelevant insult in his plaint 
against the opposite “party, asin this case.” The same principle of decision 
was adopted in the саве of Giribala Dossi v. Pran Krishto Ghosh (2), 
where the statement was contained in an affidavit and was wholly irrelvant 
to the inquiry. The Privy Council decision was held not applicable, вв the 
statement in question was not made by the accused as witness in answer 

| to question puttohim and the acouged was held entitled only to the qualified 
| privelege under the exceptions to s, 499, But in Woolfun Bibi v. Jesarat 

Sheikh (3) where the statement was made ав &,wiiness in the course? of 
giving evidence and was relevant to the іввце under inquiry, it was held, 
following the Privy Counoil decision and the vidis of the Madras and Bom- 
bay High Courts, that the charge of defamation could not stand. This case 
was distinguished in the subsequent case «of Haidar Ali v. Abru Mia (4), 
where the witness maliciously made а voluntary and irrelevant stato- 
ment not elicited by any question put to him in examination and the Court А 
held following Moher Sheikh v. Queen-Empress that the witness could not 
under the circumstances claim any privilege and a charge for defamation 
under в. 500, Indian Penal Ogde, would lie. 

Thus*we sod that according to the Madras and Bombay High Oourts, the 
question of erininel liability would be decided totally upon the principles 
of English law as to public policy, and without reference tô the Indian 
Penal Code, А contrary yiew is held by the Allahabad High Court accord- 

. ing to, which the English law would’ not apply and the question would have 
tb be decided purely under the Indian Penal Code, he Calcutta High 
Court also, we find, is in favour of the Allahabad view as regards thé appli- 
eability ef f 499, Indian Penal Code, to tha саве but privilege is accorded 
only in respect of relevant statements made by wiingsses in the course 

of their giving evidence and aot to partie making voluntary and irrelevant | . 
* statements, It сап scarcely begdotibted that these conflicting rulings, leave” 
* the law on such, an tmportast questfon as thec óne tnder снр in a 
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‘very unsatisfactory and unsettled condition andethere is need for legislative 
interferenee. But, in the présent state of the law, it oan hardly be doubt- 


the Enfglish* law based upon considerations of public policy? would be more 
in conggnancd with equity and justice, for as observed by Field J. in Goffin 
v. Donnelly, though “it may be a hardship upon individuals that statements 
of a defamatory nature should be madg concerning them, the interest of the 
individual is subordinated by the law to a higher interest, vis. that of publio 
justice, to the administration of which it is mecessary that’ witnesses should 
be free to give their evidence without fear of ¢onsequences,” 


RECENT ENGLISH CASES, 

ORTMINAL Law-Fales pretences —Ofer of employment on making deposii— 
Ofer to return deposit sfdepositor dissatisfied — Evidenos, The appellant was 
convicted of'abtaining money by false pretences. He had carried on a 
business of advertising in newspapers that persons could earn from 2 s, to 
10%. a day in their spare time. On receiving answers to those advertisements 
he sent out criculars explaining the conditions of the employment offered, 
and saying that each applicant must deposit 2 в. before beginning the work, 
The employment which was offered to those making the deposit consisted in 
trying to induce people to buy stylographic pens or other goods to be supplied 
by the appellant,* After receiving applications the appellant sent а poste 
card to each applicant that if he was dissatisfied he need only write and say 


*s0 and the appellant would return the deposit, A number of people demand, 
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` ed that the Bttitude of th® Madras and Bombay High Oourte in applying oe 
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ed back their deposits and received them, but the majority, finding,that · 


they had been tricked, did not apply at all. «It was contended on behalf of 
the appellant that as he had offered to return the depobit to amy ong asking 
for‘it, no offence had been committed. Held, that there was ample evidence 
to.support the conviction, Rew v. Paynter (25) (T. L. R. 1915, 2 

- INNEREPER—Traveller—Oost of accommodation defrayed by another 
gerton— Loss of Property— Quest—Oustómary Liability of Innkeeper. Whore , 
a traveller is provided with acoommodation and refreshment in an inn, the 
fact’ th&t' the expenses thereof are by" agreement between the innkeeper 
‘and another person to be paid for by that other person doesnot preven 
the relation of innkeeper and guest from arising and the innkeeper 
therefore iņoura the"customary liability for thesafo custody of thatravelter’s 


' *goods jn tho inn. Wright v. Anderton (1909, 1 K. B. 209). * 
MasrRR exp SunvANr—Conirac of Service— 1 on Trade— * 


‚ Wrongful Diemsssal—Right of Servant to treat Wrokgfud, Diemissal at, 


Repudiation and to eue for Breach of Gontract—Mutual ard independent 
* £e ы е . * ° 
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« Covenants. Employers agreed with their mypager that ke” should hold 


- * office subject totergnination at twelve months’ notice Wy eithgr party and 


with a restriction on his rights to trede after its term ingtiap. The emplo- 
yers having wrongfully dismissed him yithout notice :—Held, ilft he was 
entitled to treat the dismissal as a repudiation of the contiact and'to sue 
them for damages for breach of cortiact, and was nô longer byund by the 
restriction оп é¢rade. General Billposting Cumpary, Limited v. Atkinson 
41909, A, C. 118). 

, NEGLIGENOB— Action for—Thamuay Co, ard prsenger—Liali tty for 
accident occasioned bY prssenger giing upon platform while car is in mo- 
tion— Volentt non fit inju:ta—Efort toe'op or inorder to ulight—ftupping 
places— Ab-ehce (f conductor fs om plutfor m— Disregard cf pasen gA signal, 
A passenger on a tramcar who, while the car is mn motion, leaves his seat, 
and, in the absence of the conductor, goes upon the platíorfh for the purpose 
of stopping the oar by ringing the bell, does so at his own risk, jn regard 
to an acoident caused by the ordinary motion ofthe tramcar. Martin v. 
The Dublin United Tramway Оо. (1909, 2 I. R. 13). У 

TRADE Uxion—Procuring Breach of Contragt.—Trade Diepute— Бие 
Breach of Contract by Workmen— Strike pay— Procewring Continuanos of 
Breach— Stuiuts whether тейл ospective—Trade "Disputes Act 1906 (6 Edw. 7, 
с. #7), s. 4. Two workmen, members of a trade union, who had respectively 
enteied into contracts with an employereto serve hum for а teim of years, 
broke their contiacts before the passing of the Tradé Disputes Act, 1906, 
by striking, together with others in the same employ. and continuing on 
strike, during the currency of the periods for which bey hed reapectively 
eofiracted-to serve, The tiade union had originally sanctioned the strike 
in ignorance of the existenge of the before-mentioned cont acts. but sub- 
sequdhtly gåve the workmen strike рау, sfter they beceme awore of those 
contracts, gn order tokeep the workmen out on atrike’— Held, that the trade 
union, by procuring а continuing breach of contiact by the workmen. had 
rendered themselves liable in damages to the employer, Denaby ond Cade- 
by Main Collieries ТАЁ v. * Yorkshivs Miners’ Association, [1906] A. C. 384. 


“distinguished. Where en agreement was made between а trade union and „ 
и federation of employers for the reference of disputes between employers • 


eand empléyed to erbitraticn, and a dispute had arisen letween a particular 
'employer. a mem ber of the employers! federation, and his"woikmen — Held 
th&t а bona fide belief on tbe part pf the uaion that tfe employers were. in. 
tending t5 evade a settlement of the dispute in асо rdance with the agreement," 
or even 8n actual *intentien on the part of е employers во ќо do; did not 
constitute a gause'or excise which weuld justify the trade union in procure 
ingethe’breach by workmen of their contracts of service wigh the before- 
mentioned employer. Question, Wiener Knowledge of matters huuwn bo a 
11 я . . 
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branch of atrado union applying to the uniot tô ganotion a atrike.-oould be, 


imputed to the union itself, discussed, Smithtes National e Association of eos 


Operative Plagtergrs (1909, 1 K. B. 310). . 
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The Digest of English Case law, Supplement, 1898-1907. In two, volumes, 
By EnwARD Maxson, of the Middle Templo Barrister-at-law. Lonpon : 
Sweet and Maxwell, Ты, 3 Chancery Lane, №. 0* 1908. Roy. 8vo. Pages 
coxlvi and Cols. 2948. Price £ 3«—35. 

Тнк gfest Digest of English Oase Law which was published fn 1898, em- 
bodied cases reported from the earliest times to 1827. Since then, yearly 
steps-in-aid to it were issued in the shape of Annual Digests. These though excellent 
in themselves rendered the task of looking up for precedents very laborious. And 
it is a relief to find that they are consolidated in adecennial digest, which 

the first ‘supplement to the main Digest. These supplemental volumes 

ы th-ough the edisomhip.of Mr. Edward Manson, who has lent his 

name to a series of Bankruptcy and Company Reports, and who 4s an editor of 

the excellent Journal of the Society of the Comparative Legislation. Mr. 

Manson's unremitting industry combined with his keen intellect have ‘helped 

‘to the compactness of this digest, wifich presents in a neat and concise form the 

net out-turn of all the courts in the United Kindom of Great Britain and Ireland 

during the ten years that have just closed. 








The Annual Digest for 1908. By Joun Mews, Barrister-at-Law. LONDON : 
Sweet and Maxwell, Ltd., 3 Chancery Lane, W. С. 1909. Roy. 8vo. Pages 
xv and Cols. 416. Price 35s. . e 
THis is one of the most useful of annual publications of Mess., Sweet and 
Maxwell. lt brings almost up to date the vast store-house of precedents con- 


tained in the eighteen volumes of the Digest of Erglish Care Law: and is in: 


iteself an admirable epitome of cases decided in the English courts during 1 108, 





O' Kenealy and Rampini’s Civil Procédure Code. New Edition. By Harry 


бтокиз, Barrister-at-Law., In two Volumes, Vol.* П, CAzogrra: S. К. 


Lahiri & Cot. 54 College Sidet: 19092 Roy. 8vo. Pagés cdi and 1434. 

Price Rs. 18. * А оа А 
* e The name òf Mr. O’Kinealy ів closely “agsociated with the Civil@rocedure 
Code fr owr quarter of æ century. «14684, til] a short while ago, it 
was the only commentary which held its own.so far. ав * ө procedural 


law 4п thee divil Courts in this country was concerned. ."The work, of * 


ашны the " materials ga dieusw amd pu gathered togethemduring 
* 


* э . 


/ 
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the preceding gix editions hav Пеп upon м. Еа а, who bas discharged 

* * his task with credit to himself. „Му. O’Kinealy’s editions hate long seryed the 

profession ва .а mine of precedents on civil practice, ч. sho labour of 

* Mr. Stokes have strengthened its claims in this direction. Speaking genorally, 

the present work, though it may not give any, elaborate or кез coniments 

spelt ont from a study of its provisiofis or co-ordinate literature, will remain 

what it always mes been, a book of ready reference. The table and index 

A -of cases, each of which occupies 150 pages afford‘ample indication of the 
cogtents and character of ів ЪбОК. - А 





The Owil Procedure Code 1908. Ву Momm Cuanpka SARKAR. ÜALOUTTA 
Weokly ‘Notes office, 3 Hastings Stegt Fourth Edition 1909. Vol. 1. 
Pages lvi 500, and cxvi. Price Rs. 42 for two Volumes. 

This commentary on the Civil Procedure Oode is to appear’ in two volumes, 
The fimt volume contains annotations on the sectional portion of the cade. The 
rules and their annotations are reserved for Vol. II. But to facilitate recerence, 
the rules have been printed also in Vol. L We prefer to reserve ade 
review of this work, till the second volume ів pon and the whole wo 


| "before: us. - 





The Cile of Civil Procedure, 1908. By Goran OBANDRA Gostar and Нем 
/  OmaNDRa Miraa, Vakils, High Court. e Calcutta: Bibhuti Bhushan’ Mitra, 
29 Huxuri Mal’s Lane. 1909. Roy. 8vo. Price Rs. 8. 9 

` The new Civil Procedure Code of 1908 has inspired a host of com, 

mentatom into action. The book under review comes from Ogleutta: and has’ 

nothing more or less than what annotated edition of an Act ordinarily possesses. 

"The effect of decided gases із abortly summarised, and they are grouped together 
judiciotlaly. i 





е е 

Magistrate’ a Handbook of Criminal Procedure. By Н. F. Howann, І O.S., 

Additional District Magistrate of Backergunge. ÜALOUTTA: R. Cambray 

. $ Oo., Gand 8-2 Hastings Serio 1909. pemi Svo. Pages iv and 44. 
*  Prioe Rs. 2. е 

Tats litt'e book is injonded, as its name indicates, to serve ав а hdhd-Book 


„М Crimirtal °Ргосеййте. It is by no means agcomplete exposition of ће provi- 
sions of the Criminal Procedure Code 1898: bat it offers leading rules for 


. the guidanfe of magistrates. dt will eave a young Magistrate from many a slip : 


in the olementary rules of: реке. N . 
* в i e 
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rr NOTES OF'CGASES., ie 
». * ? ee 
О. C. J. e „ * [Important ones to be fully reported hereafter] а 
© @ . М 
1909 [ Chandqvarkar and Batohglor JJ. 
J те в * в (0. С. Ј. Appeal No, 21 of 1908.) 
—— © Contrdot—Part pofo mancc— Partial— Resume ation, — Quantum meruit. 
ABDUT, Although в partial remuneration for ibe part® perf€rmance of an entire 


Нови contract сяппоћ, in general, be recovered yet a claim may sometimes arise 
upon а quonim mewii by ‘reason © party who isio make the payment 
GARGEDBIE accepting ard retaining the benefit of the partinbperformanee, (Chanter v. 
S. (окнаш 26% 1 M. & W. 295, 311) (ЦІ. о. tos, 65, Contract Act.) Such а claim arises 
whereafter the уап pexformince the ccntect bae Eccn m properly rescind- 
ed by the. -party who, haa had the benefit ot that performance. (Appleby v. 


— Ф 





vers). ° 
7 (Cor. Chandavarkar and Heaton JJ] 
AOS , а (Second appeal on №, 776 of 1907). 
4909 777 Practice— High Сом і--6 econd appeali— Findings of foct—En ors of law. 
* 
T. Tho Eigh Court in dirpcsing of eecond appeals bas always regard to the 


January 19 Тү pleadings incrder qhat any point nci raised epecifically may not be dealt with 
аА especially where it raises a questicn of fact which cannot be determined 

v. without sending the case town tor evidence to be taken, 
SHARTATA — The Igw of eccend appeals ія that the High Ccurt, as a Court of error, 
Se corrects the: mistakes of Jaw in the Icwer Court. It means that where that 
Court has dealt with the case made before it erroneously in law, the High. 


Cougt wil] rectify it errora. 
Deorec confirmed. 
- Мт, Ncdklaisi, with Mr, M. V. Bhat, for the appellant, 
Mr, N. М. Раісе dhan, for the respontent. е А $ 
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315 March 1909. 













AW OF SUCGESSION AND ADOPTION AMONG 
FREE WOMEN UNDER HINDU Law, 


J. А. SALDANHA, B, A, LI В. 
—®. е 

NDER the Hindu system of law, ns among most other legal gystems, 
women fall under two divisions, subject and free. The normal position of 
TE. Hindu woman is of subjection. * Day and niglft must w 
women Бе held by their protectors in a state of depenc enge " lays 

«Manu. In childhood they live under guardianship and are 
cted by their fathers, after marriage by theirehusbands, in their old age by 
sens and in the absence of them (i. e.fether, husband and sons) by their 
ic kinsmen, When the husband's family is extinct or destituie, they 
under the guardianship of their father's family (Ghose's Hindu Law, 2rd. 


вітав. Outside this class, there are women pursuing ,varigus professions 

of singing, dancing, temple ordomestic service, without the usual parental or 

marital restraints. This clasa of women I take the liberty of calling free 

womenefor waht of B better name. They inolude Naikins and other similar 
communities, , ө 

2. How фоев Hindu law regard their position in regard to right of suce 

cession of their children to their estates or their own right of succession to 

estates ef their fathee or mother who belong to their particular 

tin’ io "atus professional caste? The Hindu Shastras and Ccdes of law mcke 

li of male. no provision on the subject. Free women me outstde*the 

acope of theshastrie laws of property and sycasssion, though their, status is 

duly recognized, But once we rid'our mind of the prejudice “usually attached 

to the normal status of a woman. the, obvious answer mfggoests itself that а 

* freo-indepBndent woman must be allowed to enjoy the status usually assigned’ 

* toa mals. While, howeves, the fundamental principle has been admitted 

„Бу the Cours, дө oxtensiof of it to altho rights and privileges flowing from 

that. wale has bben eqnght to be limited y corem Suen judge. Besides 
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tion, p. 290), Such is the ideal position of a female laid down by the, 
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there are communétieg other than Naikins, who Though following the pc- 
fessions of* menial domapgic service от temb!e service, independent of any, 
control, whosg titleeto the status of a male has been, tasdily recognized. e< 
The primary gbjectiow raised is that the extension GF the privileges would 
encourage immorality, „inasmuch as the professions in,question are associated — * 
with proetitution or concubinage. 
3. In- wading „Фе decisions of tHe Courts, we discover two schools 
of thought in respect of the ethical question. Ав earlyss 1864. we find 
dox Mr. Justice Holloway in , Chajakonda v. Ohalakonda (1): 
ef eire and Magna Bai v. Uttaram (3) protesting ageinst th 
application in cases of Hindu prostitutes and bastards 
RE based on the doctrine of “Christianity and ignoring the anal 
derived from Hindu Jaw, under yhich the trade of prostitution $s 1ecogni 
and duly regulated and the women, following the trade we entitled 
legal status. On ‘the other hand Mr. Aaa West in the well-known cas 
Mathura Naikin v. Esu Naikin (3) he'd “ Although at one time in I 
the existence of companies of temple women may have been thought n 
тө ont to the essential principle of the Vedic Code as to prevent 
recognition ав а source of law for themselves, itis notso now. The 
constitution of the class of courtesans would, it ia certain, be now тера 
by tho great mass of the Hindu community as essentially vicious. The pop 
sentiment would now no longer give validity to a своде of adoption а 
prostitutes, which devotes children’ while stil] infants to a life of infe 
The learned Judge further rested the validity and coercive force of 
custom on the standards of Hindu Jaw to be found by general sense of th 
Hindu community. These views me questioned by Muthosami Iyer J. in 
Venku v. Mahalinga (4). In the learned Judge’ s view, the judiciary would 
be arrogating to itself legislating powers to regect as imvalid р custom duly 
recognized, because the Court thinks that the mass of the people consider the 
custom as immoral, while the community which practices thé citsttm approves 
of it. The question is whethera change of sentiment in the ‘mass of the 
people can be inflicted by Courts of justice on such a community without the 
ndzessary legislative action.» Besides it must be ascertained whether the 
alleged chango of senfiment is real and universal “ Whatever may be de € 
change,’ observes Mnthusami Iyer J., “in the sentiments of the „general mags 
of Hindus in regard to dancing’ wémen in Bembay and Роба, lam unable to” . 
say that thete is п considerable change in this Presidency in the: ‘opinion of the 
А general masa«f the Hindu community, as *contradistinguished from @compata- . 
tively small section that has opme under the. irfinence of Western culture. 
4. Tho fufther question arises what i is the ethigal standard of the world 
(1) (18640 M. H. О, 56, (3) (1880) L LAB. 4 Bom. 545. 
(2) (1864) 2 M. H. O. 196, 14 (1888) L L. Бп Mad. 393g 
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as‘distinguished from the strict ascetic systems of the’ several religions, in 
Pica other words what is the moral standard.comuffon to, all or the 
* "ramdard, * majority of the communities of the*world on the subject. 18 

° Srostjtution or concubinage so absolutel¥: immeral or sinful 
„from the world-zeligion point of view as to deprive tle classeg we deal with 
of their natural rights In order to find a correct answer to this query, we 
shall take a review of the notions prevalent among certajn ancient and modern 
nations on this point. ‘oe . 
5. Among th8 ancient Greeks (1), prostitutes were at Athens excluded from 
public thoroughfares with the objqct of preserving public order and decency, 
е by being confined to houses especially established, and were 
пшнш н compelled to wearadistinctive dress. But gradually these 
„ restrictions were broken down and we find courtesans playing 
important part in Athenian society. In Corinth a temple was established 
large staff of professional prostitwtes in honor of the goddess Aphrodite 
or the use of the sailors that visited the port. In ancient Rome prosti- 
was generally placed under police control and supervision, Wut it did 
revent the spread of the luxury among the Romans with the incroase of 
со. The profligacy of imperial Rome has never boon surpassed for goss 
cene sensuality. There can be no doubtf*tfint there were temples in 
with a large staff of prostitutes. In Egypj the worship of Isis and other 
в was assoolated with the grossest sexual license, 
In the East, prostitution was not only tolerated in . society among 
ient nations, but intimately connected with religious grorship among all of 
m except the Jews (Israelites). Though Mosaic law strictly forbade un» 
tity among the Israelite women (Lev. XIX. 29, Deut, XXIII, 17, Lev. XXIp 
zecognizes the existonce of а large number of foreign women in Jowish 
owns and does not condemn , association with thom as distinctly jmmoral or 
vicious, Oxcopt whol, it. thréitened to affect the integrity of the raco and tho 
purity of religion, or of religious worship. Strict chastity among men wag 
recommended as a counsel of perfection, as leading to a higher &pirituality and 
sanctity and unchastity was denouncod as a dangerous luxary or improvident 
. habit. (3) mi s ; . . 
* Existence of venereal diseases among tho Teraelifes contracted from the 
Egyptians or Phoenicians even at the*time of Moses is proved from sthosordi- 
.nanoes домі peoplp odntracting them (Lev. XY). In later Judaio moral law 
harlotry was denounced . strongly, but it fs placed on a par with drinking 
into xicating: Liquors. i Ey e К 
.G) Bneylopoodia Brittanioa, Yole 2 — 16; V, 3; VI, s$; VII, IX, 1», XXII ifj 








Article on Prostitution, А e XXII, 17, ХХІХ, 3; XXXI, y Eccslesiastos 
. (4) Exodgs 16 Lev. ХІХ, зо; Num., VIT, 37; Hos, IV, II; Tobias IV, 13, 
d XXY; Deut a1; XXII, 7; Prov, II, eet 
p ° bd \ 1 : . 1 Ф - 
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T: Wine an’ womerf make wise men fall off, and be that joinoth bimsoll to 
harlot will be wicked. Rottenness and womw gball inhorit b'm and he shall 
be lifted up for a great etample and his sou] shall ke taken away out of thé "E 
number’ (Hecelesifsto XIX, 2-9) It is only Christianity that effected an 
advance ip the абш of Judaic religion towards unchastity, by making un- 
chastit? even by look and thought as not only highly intproper but as altogether 
sinful.@) _, А 

7. Among the Jews it must be admitted there appears to have been an 
institution of women ‘waiting at the door of the tabernacle fh prayer (Exodus 
38,8 and I Kings 2, 22). But their chastity was carefully guarded an 
the only transgression mentiomed was met with the sudden doath of the 
prits (I Kings 2, 22, 34). The worship of God in the temple without 
image to represent him as a Inman being oxcluded all such ceyemonials 
siriging ба wore assignod among the surrounding non-Judaio nations to 
Though womon watched in silent preyer outside the tabernacle in the 
temple, they do not appear to have had any special residential quarter 
aide of the temple or outside, nor had they convents as among Christi 
women who dgvote themselves to an ascetic life, combined with manual 
сащопаї or charitable work. 

8. “Courtesans have nd doubt been a recognized institutiup In Ind 
very early times. It is plaig from the mles Injd duw by ^the Smrit 
substitutionary sons, that unchnstity was, at the time of their composi 
very common venial offence, Manu’s code indicates influences under 
it was composed by exempting from any penalty the virgin, who m. 
advances to a high casteanan (Manu, VIII. 364). The case is contemplate 
«nen who make money by their wives’ prostitution (ibid 362). Narada recogn 
a olase of courtesans ‘and allows intercourse with them as with slaves who 
not kept secluded (Narada П, XU). He exempts their ornaments from con 
cation, as he does the instruments of musiciahs. . .* . Мош durth 
proofs and illustrations, it may be said that harlotry at best while it deprived 
a well born woman of her caste, was an occupation of which ihe" Hindu law 
took cognizance, and has been important enough in modern times" to be made 
‘the subject of special rules in tho Vgavahara Mayuka and the Vivada 
Ghintamani.” (9) — * — * | . 

9., Ig Western Indis (Malabar, @ochin aud Travancore), there axist 
communities (Nayars and otherg) who follow a system of*famjly lifeMarumak-s 

khatayant, recognized by the Oofris and approved by the social morality 

of the people and excoursged by the Nambudzi „Brahmans, under awhich the 
* e () Math, Vaz; Math XV,19; Mark Hob, XUL 4; IPok. 4, 3 Jude VII, Rev 

VIL эз РАсы XV, жю; Bom. І, 2% Т. Oor. $I, 14° XX], 8, ХХЫ, fs, ' 

Y,9, VL 9; ЇЇ , XII 21; Gal. V, 19; Eph. š (а) Mathurg Nakin v. Hise Naikin (L Li. 

V. $; Eph. V, 5, Gal. III 5; I Thos IV 3; — H.4 Bom. 545 per West J^) Е 
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relation of husband and wife dr father and child is absent and gescent is traced 
through females. Inthe South Separa free from the sexual license pfevalent in 
: e Malabar, there xists what fs called the АЈуават па вуеш undet which 
descent is traced throtgh females and property of a male goes to gister’s 'son.) 

The Malabar marriage law has affected slight change in the two system 
10. Apart from the Mhiabar and Kanara tastes among whom a'lax system of 
martiage prevails, there exist still in eyery part of Iudia fell organized castes 
of temple women, dancing girls, singers, domestic servants, who all follow the 
profession of ртов айо, rather concubinage ; since continued existence of the 
te and its families by birth ef chaldren preferably girls or in their absence 
adoption of minors, ig an object which is always kept in view, and as 
ion of minors below the age of sixteen would be an offence under the Penal 
rofessiogal conbubinage is eagerly sought by women belonging to the 




















Та most of the Mahomedan and Ather polygamous comntries, femal 
re used as concubines and enjoy & certain status ( i 
toa, Vol, V, p. 244). Servile concubinage is distinctly sanctioned by Islan 
vails in purely Mahomedan lands to the utmost extent Possible. 
temporary marriages, for a month, à week, or for even shorter zu 
tioned hy religious authorities aud performed before them; and though 
n by the Sunnis, the same practice prevails very extensively at 
rigself (2. " 
From the above review of the customs of some of the prinoipal nations 
world, it may be gathored that prostitution and comubinage have not 
regarded by them except those influenced by the higher Christian or quasi . 
tian ethics, so absolutely immoral or sinful as to disentitlg euch profes- 
ај classes to a status in society and to their natural rights. 
3. The Anglo-Indian statutory law is not quite explicit on the point. бес» 
ons 378 and 3/3, Indian Penaf Code, make punishable selling, letting to hire 
. or ofherwise disposing of any minor under the age of 16 years 
ям! "with intent that such minor shall be employed fo» purposes of 
prostitution or for any unlawful and immoral purpose or know. 
„ing it to be likely that guch'minor wil be employed for aüy such purpose,” 
Dedication of a minor under 16 years of age to temple service is held ° e 
punishable under this section. From this'it is interred by West J. in Mdthera 
Naikin ү..Еэм Naikin (V Bom. 545) that the vory existence and constitution 
* of dancing girls as it was recognized implied a violation of law: Оњ the con- 
traryin Verku v. Mahalinga (J1 Mad, 393) Muthusami Ayar J, expressos the 
* opinion that the policy of the Penal Code is not to obliterate altoge ther the • 
* line of distinction Between the province of ethics апа that of law, but to protect 
‚ @) Bir Herbert Risloy’s People’ of Inaia, — * (a) Bt Olair—Tudall—Religign cf fio 
Pages 198-102. aa ' 0, Cresosnt, pp. 196-197 & p. 107, • . 
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the chastity of pinom and to assure to them the*freedom of choosing married 
_ life wher they attain their age whether hey are the natural or edopted 
" . . . . " 
daughters of dancing wonfen and to leave otherwise the ifvidents of ёз А 
legal “status ав daughters untouched, whether the. partiés concerned are ° 
danciyg womem or ordinary Hindus. Section 23 Contract Aot provides А 
that, that consideration or object of ап agreement is lawful unless 
the Oourt regards X as immoral eto. Under this section it has been held 
that a fhndlord “cannot recover the rent of lodgings knowingly let tos 
prostitute who carries on her prostitution there. It has beer recently held that 
where a plaintiff seeking to recover arrears osrent or damages for the use 
a house, which was intended "Гог в brothel, cannot шаке out his case e 
though an immoral transaction to which he was a party, he must fail (Md 
v. Regipa 10 Bom. L. R. 318). But а loan made for the purpose of + 
singing to Naikins (dancing girle) has nothing immoral in its object, 
though it might be true that mostef the Naikins who sing lead a 1 
singing is a distinct mode of obtaining a livelihood, not necessarily c 
with prostitution (KAubehand v. Beram, 13 Bom. 150). A suit wi 
arrears of aMowance agreed to be paid to a woman for past cohabitation 
W Bikramaji, З АП, 787). 
14. We shall now see how for the right of free-women to,the tran 
of their estates to their femele issue or adopted daughters or enjoynien 
monopoly of thei; gains have been recognized by the 
disallowed on the ground of the supposed immorality o 
trade. We shall mke а few important cases in chronological order :— 
The Courts have recognised a separais code of law for dancing girls. They 
* marry, but live in professional concubinage which does not degrade them from oaste 
carried on with oufvastes. Having no husbands, adoption cannot be made in 
channel. They are consequently allowed to make adoption themselves for trunsfhi 
of their property and this must be of a daughter, asa descent from afemale із і 
female line, To adopt the danfing girls must be davghterless.* It is inmaterial wheth 
she have a gon or not. (1) 
"When rival claimants are the adulterous issueofs Brahma? woman living with an 
' Englishman tMey may be considered to be Hindus, and their rights of sinheritance and 
their rights inter oe, may be determined with reference to some custom or usage or the 
e analogies of Hindu*Law. In the absence of guch oustom the Courts are bound to reason 
 axalogioally and to apply to theth the rules observable by classes of Hindus to thom phs 
adulterous issus bears the greatest cee and tha rule го deduced was the rule of equity 
dud good оомасібмов which by the charter they are bound to apply. The answer given to 
the ethical objection is this, Allthe analogies of Hindu laf arp agains tho viow of a 
bastard taken Ну the law of Englahd. There я ап eloment in that law, the doctrins of * 
` Christiaxily, which would render any argument drawn from its provisions mere deluding, 
There is, nad there can be, no analogy." (1) . 8 
° A qpnoing girl and her adopted daughter oons together a joint Hidu family in" 
which the adopted daughter пол be regarded as thp danghter ‘of the former. The è 
(1) Nanso Tora Naikin v. Allarhhio (з) Mynabai v. Uligram, s М. Н, Q. 
Bodmer (1964) 4 Bom. $73, , 2196 Y ы © od 
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answer given by Holloway J. tohe ethical objection was that the, irgde of аи 
was recognized and regulated by Hipdy Law (1). 

* Daughters of dancing women take the place of sons and wet. be POM as apne, and 
© “take estates of эшене from their mother sim!!. rly to sons unde? the ganersl Jaw of 
inheritance (2). 

"Where an association of dancing women attizned toa temple ‘olaimba a гідаў veto 
. upon the introduction of new dancing girls ‘сьо the service af the temple, the Court 
| threw out the guit, on the ground that ft 1..1 not countenanoo а vent toa кошы: af 
gains of protitution (3) 

Where such a right was claimed in E with an endowment or eaoin 
atiached to an h itary office; the suit was held admisaible (4), The ratio decidendi 
pears to have been that where the righ} asserted has for ita direst and immediate objec; 
qnopoly of gains of prostitution such right cannot «form the basis of a judicial deci- 
but contra, where it Mes a connection with an hereditary religious: оов with 
ents &о. 





















n by Naikins cannot be recognized by Court of law and соп га no right on 

adopted (6), 

on of a daughter by a Naikin or dancing girl oan be recognised by Civil " Courts 

confer rights on the girl adopted. Ruling in I. L. FE, 4 Bom. 545 dissented from. 

ia aer to be regulated in tbe absence of positive гше of law to the contrary 

to the custom of the oasis and {Ав analogy of Hindu Lew as indicated in 5 M 

61 (7). е 

lands are xoi claimed as being the property ofan adopter the last incumbent 

t of the endowment of the temple of whioh she had been the manager and the 

option had only the effeot of nominating the adopted girl aa successor in the 

ent such adoption may be recognized (8). e 

The following conclusions may be drawn from thesd'iulings.— 

The Courts have recognized a separate code of laws for Hindu dancing 

The law of stridhan (the property of a woman martigd oreto be married 

dow) cannot apply to such classes. 

This Oode of Igws must pe foand by enquirmg into the custom of the 

ste. * 

(IID. According *o custom, daughters (unmarried) of dancing girls must be 
regarded as sans and take.estates of inheritance.from their mother, similarly 
to sons under the general lay of inheritance from their fathers. In fact both 
ths mother and daughter are given thè жайма: of a male, . 

(V). In cage of prostitutes of classes, other than dancing girls, rights to 
property of a prostitute must be determined with reference to some сивбош”от 
„ umge. In the*absenoe of "such custom Courts aye Bound to reasqn analogically 
and to apply the.rules observable by classes of Hindus tp whom the issue 
————Aa—————e E НЕКЕ IT ee CN 

o (1) Chalakogda. v. Ghalakomda, ? Mad, * 356, e 
Н.О. В. 56. a (5) Boologam v. Swornam, 4 Mad. ago. 

6 (2) Ката v. Nggarsthnum, 5 M. H.C. • (6) Mathura Naikintv, Esu Nakin, 4 Bom, 
Е. 161. . $45. 

* (3) Chinna, Umm yi v. Tegarai,1 Май. 168, (7) Venku v. Makalinga, 11 Mad. 19% А 

(4: Kanalan v. Sadagopa Sami, 1 Mad, + (@ Tapa айн v. Гастая, 24 Bom. 9o, 
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the questions of the right of в degraded person 60 succeed io the proper 


° cing girl and her undegraded relations remaining in caste becomes severed (3).” 


| f / \ ' 
лл л N 
60 THE BOMBAY LAW REPORTER: [VOL хі. « 


е e ' К ° i * 9 
bears the greatogt resemblance and the rule so ddduced was the rule of equity 
and good conscience. 

(VT. * Bombay High Cofrt has declined to РЕТ the тше of ШЫ óf,.. 
daughtbzs to the estatg of their prostitute mothers beychd “its strict natural 
limits до adopted girls, except when the institution of proetituticn is connect- . 
ed with religious endowments, but has never questioned the right, of the ^ 
natural daughters to*succeed to their mother’s estate like sons. А 

(VID. А claim for the monopoly of gains of prostituticn cannot be a besis for 
a Judicial decision, unless it is connected with on heriditary religious office or 
endowment. . ¢ 

16. We come then to another set of cases in which there havo been 























Degrad&it та roman who has taken to prostitution, in preference 


‘undegraded оЁ anon-degraded relation, and of the right of iela 
T6357 succeed to the propefty of в degraded person :— 


Undes Hindu Law prostitute daughters living with their prostitute mothers 
to the mother’s property in preference to a married daughter living with her h 
The ratio deoidtndt was that the legal relation of a married and respectable davgh 
жй” ceased when the latior beoame an outcasts (1). 

Where a woman who after hfving deserted her husband and lived in adult 
two danghtors and two sons by her paramour, and the two sisters fbllowod 
prostitution, while the two sons fived separato and observed caste usage, on the 
one of the gisters, the other sister was entitled to succeed to her property in pre 
to the brothers (2). 

On the death of prostitute dancing” girl, her adopted nice, belonging to th 
claga, succeeds to her property, in preference to в brother remaining in caste, Th 
decidendi was that '' the general rule is thatthe legal relation between a prostitute 


The principle faid down in the Madras cases cited above applies even with. gre 
force as between & degraded woman and members of her husband's family. и 
members have therefore no rjghtof inheritance (h property, aoquired by a wo 
who leaves her husband's family and becomes degraded, The prinoipfe is ufaff 
by Act XXI of 1850 which only removes the disqualification by We degradation of the 
person claiming the right to inherit (4), 

Whero an еве of a woman of the town was geixed by ТРК З AB techeat to the 
orown for want of а heir, her sister also а woman of the ipwn is not entitled to muoceed. 


~ Duder the Hindu Lèw prevalent in Bengala sisteris no heir and her claim ‚баппоў e 


improve because she is degraded. The above cases of Madras and Calcutta distinguished- 

in which there was competition between degs&ded and non-degraded heirs (5). 6.» 
Where & widow who had after desertion of her husband aoquired property, her 

stepeon is pntitled, to succeed to bBo qatate, In the absence of neffrer heirs, even assunt- 

ing she had Jived în unchaste life. The principle laid down in 22 Mad, 27,13 Mad. 

133 and 21 Oal, 697 thai*where there is а oompelition hetwoen a degraded person amd: an 

eundegraded person, the degraded person has the кайшы right approved es according * 





(1) Tara Мирве v. Motes Виквайгв ҮІІ “бм In theeGoods eee Money 11 * 
Bud. Diw. Adalat 173. Dal 697 (1894 


(з), Bjvassaggu У. Minal 12 Mad. 277 (1888), — ,(5) Sarna Моувв Bewa x. 7 Soorelary v И 
(a) Norianna v. Gangu 13 Mad, 333 (1889). Stade 25 oe 254 (1897) 
t 
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to roles’ of equity and good oqnacienoo in the absence of specifo rules of Hindu Law 
But the prinoiple laid down that prostitution severed the legal reftion between the 
prostitute and her relations unddyritied dissented from Qe- 
¿o Under Hindu lay the degradation of в daughter on восоп gf ппобпфпоө does 
not put an end to her right to inherit the stridhan property of her mother (5) . 


7 17. From these rulings it follows that :— toc е, 

' (D. Where there is competition betweef degraded and undegraded persons 
as to sucession to the property of & wpman of an ordinary Hindm family who 
had taken to prostitution, the degraded person has a preferential right. 

The relation between the prostitute and her relations undegraded 


ә • 

















Besides Naikins or dancing girls, there are other free indgpendent 
classes of women, whose statis on the matter of succession 
has been dealt with in Шап Courts. Take fer instance the 

They are women doing menial service in temples in the Savant Vadi 
and tha talukas of Malwan, Vengorlaand Devgad in the Ratnagiri 
t and following also the profession of prostitution and cogcubinage. In 
to them, ithas been found by the Oourts i in Savantvadi State, after 
vidence of their usages, that all unmarried dautghers are allowed to 
the estate of their father or mother equally with male children i inespece 


daughters are not allowed to succeed if marriages takes place before 
ssion falls in, because they are supposed to be provided forin their 


19. In the Savantvadi State there is also a community of women called 
Kunbing, а class of professional maid gevants, who are lexgoly 
Kupis . employed for menial service in the Sar Desai’s palace, in 
housesholds of, wealthy Hindus andin publio offices. They lead the life of 
professional prostitutes от concubines. They were once slaves as appears from 
the tern Bandas applied, to their male progeny. They constitute a caste 
divided into sub-castes entitled to certain privileges and béund by strict cash 


and'g family. This custom extends to collateral as wol] as lenia] succession.” 


= — 


fules. They associate with only high class Hindus and , are prohibited from • , 


connection with men of other religions or with lower castes on *paih of ° 


eoxoommunifation. *The principle of sucoemgion prevalent among the Bhavins 
of placing a female on a footing of a male has been applied to this , community 
in à recent case before the Savantvgdi Chief Judge's Оф. What the exact 
custom of вцоовввіоп i is in & oompany which only recently has been acquiring 


ie 
(1) дына, Ramasamy, mM . 0 "Axgammal v. Аз 
"o an (2899). | 509 (190) 


Fg] ° à : * . * e e 


. У | ee. 





^ , / [ * i 
T e.t 5 | 
68 THH BOMBAY LAW? REPORTHR,- [yor XL. 


ТРН status ів Gifficult to find. To much a caste the Sonde applicable 
has to be dqrived by analogy from the law applied to kindred communities as 

held in 2,Mad Н. О. В, 19@ 5 M. H. 0. R. 161 (1870), and 11 Med. 393. : 
20. A difficult qdestion to determine arises when jm ufmarried Murli, i 
Bhavin, Kunbjn or Kdlavand, claims to succeed equally with her brothers of 
8 Gas in preference to her«married sisters to the estate of her father 
estate а male or other male relation called Vaghya, Dew, Banda от Gan 
* respectively. Among these commnnities—Murlis (-Vaghyas), 
Bhavins (-Devlis), Kunbins (-Bandas) and Kalavantas (-Gans}—sexnal license . 
among the unmarried females is tolerated without entailing degradation f 
their caste orfamily. They aré treated as members of the family like 
married females. They are, however, quite free, independent of any le 
control of the male or other female members of the family aftgr they 
attained the age of puberty, at allevents after the-age of sixteon, the 
fixed in the Penal Code. Their positiwn ів in fact equivalent to that 
male members of the family. Among the Bhavins,as shown above, the p 
of a male member (Devli) devolves in equal shares on the sons and unm 
daughters, theedaughter already married being excluded from any share, 
вђеҹа supposed to be under the protection and support of her husband 
relations, while the unmarriéd daughter has to face the world and its 
alone without the delights and.pleasant burdens of married life and has 
out her way just like а воп. The olaim of the unmarried Marli in 
Krishna (2) was based not on this principle, but on shastrio law; so the 
had to deal with the gase from the shastric point of view. If the Shastras 
left the question of succession of such classes out of their scope and 
: Snly of succession among families in which the normal conditions are suppo 
to exist, the Courts would have in cases of communities like the Bhavins 
Marlis, to trace their customs and on failing in this attempt to apply the la 
by analogy. As to the ethical question, we have perhaps tô adjustethe standard 
derived from what Mnthosami [yer 4. calls “western culturg" to an oriental 
attitude on the point. Without attempting to dogmatise on the subject, we 
must leave the difficulties indicated here to be determined by the learned in - 
“tor and ethics. $ С ‘ > 
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' RECENT ENGLISH CASES: 


Соктвдот oF SERVIOE—Agreegiont to refer Disputes to foreign Tribunal 
Agreement not to p notice before fixed «Date — Previous Determination 
tos — Dispute—Action for Injunotion—BSpeoifio. performance—Im- 
Contract not to divulge—No Cause. shown for Injunction—Stay of 
ings. By an agreement in writing dated June 30, 1905, the defen- 
erman subject, agreed with the plaintiffs, a Leipzig firm, to act as 
resentative in the United Kingdom; to devote all his activity and 
xclugively to the sale of their goods; not to divulge any*business 
ny опе; and under a money penalty to remain in his porition 
o give notice before July 1, 1910, to be thiee months’ notice if 
. Tho parties agreed to submit SFcmselvcs in all cases of 
the exclusive jurisdiction of the Leipzig Courts and to the 
pplioability of the German law. After the expiration of three 
revious notice to determine the agreement, the defendant left 
ifs’ employment on May 1, 1908, &nd entered the service of & 
lish firm. The plaintiffs then issued the writ in this action for 
ns and other relief, The defendant entered a conditional 8ppearanoe 
plied by summons to stay proceedings on thé grofind that the dix 
should be referred to the Leipsig Court. Thereupon the plaintiffs 
eg notiqp of motion for |.) an injunction ж restrain the defendant from 
gaging in any other business than theirs until after July 1, 1910, or until 
8 final ordér by the Leipzig Court; (2,) an injunotion restraining him for а 
similar pefiod from divulging matters relating to the plaintiffs’ business, 
On the hearing of the &ummons and motion:—Held, (J.) that prima fag 
.the “agreement to refer was binding upon thè parties and was one upon 
which the Court would act unless for some good cause the matter ought : " 
to be detprmined otherwise than by the Leipzig Court. (2) That the 





_ " plaintiffs were notentitled tothe first infunction asked, on the ground that 


the stipyletion sought to be enforced, although negative in’ form, was 
а табе in substance, and thatthe Court would not grant en injunctiqn* 
which in effect would compeP specjfio performance of в contract of service, 
(3) That the pIhintiffs were not entitled to the seoond injunction asked, on the 
* grqund.that the oxistence of any implied contract on the part of an employee 
e. Д * е i . 
e 3 е M 
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after the determination of hi 
during it Rapessarily inyglver 
the Cont was preeluded fron 
parties ; and4.) That, there: 
should*not bó held to their в 
' Court, and an order must be 
the action. " Kirchner & 00. ч 

ORIMINAL Law—Porjury 
` Workmen’s Compensation A 
before a county Court judge: 
Workmen’s Compensation A: 
an indictment for perjury w 
oath in®s material particular 
Orossley (1909, 1 K. B. 411). 
Martuar! Validity—Oal 
Subject domiciled in India- 
riage with an English Chrest 
ora Woman, which, thougt 
` domioil of the either, is ga! 
fecognition, does not render 
of any such incapacity. Ас 
who enters into a contract of 
England—a marriage which 
as valid if contra&ed betwee 
a carry with him any disabilit: 
of his domicilo ag to preclu 
her in this country. A foreij 
being in England, contracts 
a marriage with a person d 
assert that he was under the 
_ of the foreign domicil, to do t 
form according to the laws 
“marriage on the ground of gu 
* * {оа marriage are domiciled 
*  mádrry) considerations may 
applicakle in cases where ов 
of which forbid auch а marria 
BAnwAY —Level" Crossing— 

* Roadgoay. A railway comps 

across a high road on «һе ] 

"higher level than the road, a: 

of the railway, raised it + by п 


. 
* Pears 
. х 
t * 


a5 
А e 
] Act, The Act was silent 
з paadway upon,the inclined 
company by the oqmmon 
interfere wh the high 
«y upon the whole *tf the 
lay outside the fenoes of ' 
. @т Eastern о Railway 


ват-— Riparian Propris- 
tto Flow of Water—Pre- 
ae plaintiffs were the owners 
bank of a mill stream, and 
m mill further déwn the 
artificial one, constructed 
‘ands of varfous proprietors 
ywners or Oocupiers of the 
a sole control over a weir 
point where the mill stream 
wgter into the mill stream 
weir tothe tannery. In 
г supply and, entering on 
mises, removed therefrom 
had been in the habit of 
n by thé plaintiffs for an 
: right to abstract water,, 
facts, and having regard 
she notorious and constant 
edecessors for nearly 250 
the bed of the stream во 
тё was bound to infer that 
һе mutual Benefit of the 
ere entitled, under а re- 
the channel was oonstru 
purpofes,noi causing any 
e + 


3H. IL. 330, that.a person 
snd collects there anything 


¢ in at" his peri, does not . 


for consequences hrought" 
land by anotHMer of water, 


urposes of the owner, bui 
= “ К 


* 
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Semble, where water flot 
of soveral Proprietors $o,sc 
the propes grant*o presun 
, ditiono upon which the oh» 
of anfeasement of right to 
- proprietor of land on the 
moiety af the bed of the: 
bridge), Ld. v. Stanford ( 


OM on Contras. Fiftoe 
Barristersst Law. Lo» 
W. 0. 1909. Roy. 8vo. 


THERN are а few law-bo: 
still is given the opportuni 
revised by an editor of consy 
appeared in 1826: and th 
himself. Mr. T. Chitty saw 
Russell was responsiblo for 

. * 1850 and 1881. The next th 
fifteenth edition, kas been : 
for the latest edition of the 

.' glad to find, по шеге repra 
clusion of recent cases, but 
disquisition on the whole I: 
and interpreted by judici: 
in the {land of its birt 


Contracts . 
== A Digest of the Itn of Ар 
e : Barrister-at-Legy. Los 


. • $909. Dami 8уо. Page 

To aftempt to give а de 

a superfluity. Mr. Bowstea 
referred to on the subject > 

* ment of topios and the et 
has achieved the positien 

‚ four editions which havea 


the cased apported down К 


°* . 
4 ` a 


—n— 
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Bowstead's work fulfills el? the expectations that’ can be formed of a textbook . 


combining ag it does compactness*with cleamess. dc 


* "Buterwortha! Workman’s Compensation Oase. Vol. 
" Edited by his Honor Judge Ruogg, К. 0. and F. 





æ 


e е 


1. • Now, Series. Vol. L 
J. Coliman of thé Inner 


Temple, Barristoraflaw. LONDON: Butterworth & Co, 11 and 12 Bell 


à Yard, Temple Bar. 1909. Demi 8тө. Pagos xvi, 462, Price 78 68, net. | 
THE present volume ів а continuation of the. series of Reporta started by 
` Mr. R. M. MintonSenhouse, of which nine volumes have already appeared. It 


“vals with cases decided шег the Workmen’s 
English, Scottish and Irish Oourts from бер 


Compensation Acts, by 
tember 1907 to August 


The series will no doubt be very useful as it gives in a Compact form 
ots of pases desided under the Workmen's Compensation® Acts 
"егей through a number of reports * published within the United 

| i , . 


\ 


| Companion, The Lawyer's Heferenos — 


уоту has, as it were, lot his publication 


8 loose upon the legal 


Па country. The Lawyer's Oompanign, now deals with the cage- 
ednre Code of 1908. It begins fram No. 20: and in the five parts 
published, ss. 1-92 of the Civil Procedure Code have been 

pond serios is also started dealing with the Ordors and Rules under 
pdure Code, Two parts have been published and they deal with the 

ors а 


n? Reference is also divided into two series, Civil and Grim; s 
J twelve parts have hitherto appeared. [n the @үі] чейн, Үз! 


lay .consequént upon the large mass of 
teen parts have alregly been published 
the Ualoutts series in the Indian Law R 
E thezefor, launched two more series, th 
өв ада the other with the Allahabad cases. 


4 


d mL. E ed E ; 
nrepealed Acts of ta Governor G3neral in Cotwoil, “Py Sas: Buvsuax 


jasu, В. І, and Рявихркл Матн Basu В. L, Ho 


~ 27 Ramkrishnapar Ghat Road. 1908. Roy. 8vo,, 


material to be operated 
and yet only the 24th 
eporte is reached. The 
d 


WRAH: The Universal 


(н presen? compifation is being issued th monthly . part’, eaoh part 


sisting of 240 pages and priced at Re. 1. It ig 


th раќа would complete‘the whole WOtk, which is de 


calou tated that twenty 
signed to appear in four. ° 


Alumes. The printing of the parta? гер of which lavą already appeared, is 
food; and the. footnotes ‘are ample. But the utility of works like these wholly 


2 dedends on tHe- Wpy in which tho index is prepar 
s opinion till the index» i ‘Published, * e .. 
e . t 


ed. We withhold our 
e > ^ к 
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The Code of Ow, Procedure (Act V of 1908), By М: L. Rallia Ram, B. A. LL. B. 
Pleader, Ohie? Court, Lamorg: Addison Pross. 1908. Roy. Bvo. Pages 260, 
10% ъа 340.0 Price Rs. 5. 

Tars editign of the Codé contains the full text of the Rote the Report of tho” 
Select Üommfttee*and the Proceedings of the Legislative Council, The second . 
part-gives a digest of the Panjab “rulings from 1866 to 1908. Those casos are 
arranged jn“the orjdh of the sections and the rules. It seams the book will 
be helpful to lawyers and Judges in the Panjab. - 


-—— 
NOTES OF CA&ES. 


e» 





0. 0,9. [Important ones to be fully reported hereafter.] 
1909 *. [Oor, Russell J.] 
pun • : (0,0, J. Suit No. 737 of 1908.) 


January 19 Pitas Duoni Роша Donne relaling to the mo 
лайк The rule as to discovery of documents is that в party mt 
v. flocument ho has in his poeseasion, whether he is bound p 
КАвгыл ог not: Swanston y. Lishman (1) followed, 
— Every docunftt which will throw any light on the cas: 
relating to a matter in dispute in the suit, though it may по 
in evidence. Every such document must be included in 


documenta, . 
e. (1) (1881) 45 L, Т. 361. 


[Qor. Scott О. J. and Batchelor J.) , 


A. 0. 4, (B. A. No. 473 of 1908). 
ә Ф 3 
1908 Landlord and iswani—Paymeni of reni to representative of 
== in the lease—Estoppel, 


February 8 А plea of payment of rent to в соч агег of Же reprosentat. 
АмАкт  leasor named inthe lease ia a bad plea The representative of 1 
Воввду may inasoltfor rentas a matter of extra cautioff join kis co-al 

Ф. в decree for the plaintiffs In such в guit will not prevent the represe- 
Боввло of the lessor from subsequently asserting his title to exclusive recog 
Manaren by the leggoe ina guit for subsequent rent unless there are oiroumg 
КЕ raising an estoppel. 


* е Mr, Sumitra A, Hattiangdi, for the appellants. 
Mr. Nilkanth Atparam, for the oe No. H А E 
Т Ls Mr, 8. У, Palekar, Yor respondént No, 2 \ 
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THE PERSONAL LAW IN MARRIAGE, 
By Тн. Bary, D.'C. L, LL D. 


: i BazxgnTER-AT-La w. y 
s Tee e ; . 
ery recent cages the English Matrimonial Couits have gone a lang 
‘ards repudiating the authority of the “ peæscnal law” in'mettera 
| We refer to Ogden v. Ogden and Ohetti v, ОЛ. When we 
] authority " of the personal law, we mean of coume only its 
ity, [thas no force of itself in Fngfetd ; but it is pointed cut by: 
considerations as the proper law to apply in certain cases. If a 
Tisian makes a will in England concerning property which happens 
Ithat property will be dealt with | by the law of England. Bat it is 
1 hands that it will apply the "law of Russia j jn deciding whether 
өсөввөй was capable of making a valid will or not. That is, it will 
impressed by the moral authority of the “personal law " that it* 
effect to it. Difficulty is sometimes created Бу thé fact that some 
sider that an individual's personal law is that of his damicile, 
(ss that 6f his natfinality. Bat that ж a troublesome detail merely. 
t ів that tbe personal law is a distinct conception, competing with the 
j protidiong" of the local law, and sometimes permitted by the local law 
Lride them. 
n force is in the determination of questions of status and capacityeme ^ 
firiage cases, the conceptions of status and contret are so closely inter- 
that the personal law finds itself on insecure ground. In the gasg of =, 
[e conjracis, it is*still a very vexed question whether the capacity of а 
-&on to enter into them can be détermined By a reference to lis personal law. 
it, in mgrriage cases, it seemed fairly certain that the strong tendency of 
л was to admit tho perapfal law as decisive of capadity to entem ° 
into the marriage «status. The ftatugof the pamen was so profoundly niodified 
if by marriage, thay it seemed zeasonable tq refer the question of his capacity to 
"marry to his pefoonal law which he carried cae with him wheneverehe went, 
4 № % 6. o% К 
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s 
It was, therefore, ‘generally laid down by Westlake (1) that hist the 
forms of marriage ‘are regulated, i in the view of, Epglish law, by the law of the 
place of* lébration, tho’ capacity of each party *must be regulated by big 
personal law. The priniple that capacity to contract waa governed by the law of 
the domigile was taking such rapid strides, that Westlake wrote that the opinion 
of Lord Halsbary i in Cooper v. Cooper gave that pfinciple “ в decided per- 
ponderance,’? even én ordinary businesg contracts. (2) А fortiori would one 
expect it fo apply ‘in matrimonial cases, where tho feeling has been strongly 
marked, ever since Le Meswrier’s case, to refer all queetioffs to ш law of 
the domicile. v œ 
On the special question of marriage, the rule as jo the ies of +} 
personal law was clearly laid down pe long ago ва 1861 in Brook v. Broc 
by the House of Lords. But it left a loop-hole. Both parties to the * 
marriage were there incapacitated*by their personal law. 
They were domiciled English persos who could not marry, by the 
of England, being brother and sister by affinity. They Һай gonr 
Denmark, quite temporarily, and had married there. But Lord С 
in perfectly general terms:—'* While the forms of marriage are tc 
by the lex loot contractus, the essentials of the contract depend . 
‘domicilis, the law of the ойлу in which the parties are domicile 
of the marriage, and in which the matrimonial residence is conten 
left open the question of the effect pf a parported marriage where 
had different domiciles, On principle, these should be bad if ей 
without capacity to gontract them by his personal law. 
And that was the view taken in Mette v. Mette (9. There 
"Hesse-Cassel, domiciled in England, affected to marry at Fis 
deceased wife's sister, she being a domiciled German. By hé 
law she had capacity to enter into such union ; hy his personal law ! 
capacity to do во, Judge Oresswell held that the marriage ewas | 
that his personal law followed him to Germany ; and that hig marriage 
domiciled German was bad on account of his English domicile. 
This decision goes further than Brook’s case. I is not capable. a, 
~ smmegepresented as a case where two people оѓ, ће same domicile go abroad : 
. tarily to marry in onfer toescape from the provisions of their commor 
. sonal lgw. Mra. Mette was perfectly odpable of marrying her deceased si 
widower. The whole ground „of the decision was that My. Mettacame tc 
affected by a perbonal incapacity fo marry his deceased wife's gister. 
In Sottomdyor v. De Barros 1 (5) the case was argued on "the essumptic: 
* ethat both patties were domiciled in Portugal and were therefore subject to the, 


(1) Privat® International “Lew, se. 17 21. (4) Ga 1 Bw. & Tr.416, 
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same personal incapacity: The incapacity - in question was an incapacity to 
pary a first cousin. The Cenrb of Appeal'held that t fwo domici] ed«Portuguere, 
. « being first cousins, could nët come to England ünd evade thgir compart personal 
law by contracting a’valid marriage. And although Lord Justice Cotton said 
“ As in other contracts во in that of marriage, personal capacfty* muste slepend 
on the law of domicile,” yet he expressly reserved the case of a porsan 
coming over to England, marrying, and then trying to t#ke advantage of “a 
personal incapacity not recognized by the law ‘of this country; " go that his 
recognition of thé force of the personal law is very much weakened, and indeed 
reduced t nothing. And во Lord Hannen was encouraged, in Sottomayor у. · 
`- Barros T (1), to hold the marriage valid aftér all, it having been proved in 
"nterim that the wife was really domiqiled in "England. The ig law . 
‘Portuguese husband was thus allowed to go for nothing. 
^n therefore applied in 1879 to an English. marriage, where que party 
‘ble by Portuguese law, а contrary rule tothat' which Cresswell had 
Es to a German marriage, where one party was incapable by 
, The extraordinary result is that the English Courts will allow a 
Mish person who has married a domiciled foreigner abroad to tum 
id his personal disability, whilst they-refuse to permit a domiciled 
] has married a domiciled English parson in England to do so. 
\ecides the one proposition ; Sottomayor П the other, In Ogden 
‚ à domiciled Englishwoman had,married a domiciled Frenchman of 
l he might- just os well hayo been fifteen, for any difference 
e). He was minor for matrimonial purposes by French law, major by 
3 Court held the marriage good in spite of his incapacity, The question 
ious way. The minor (Leon Philip) went back to France; obtained" 
cision that his marriage was invalid, and married ` again. The English 
ad of asking fora decree of nullity of marriage, applied fòr a 
‘on the ground of bigamons adultery. THe then President Sir Francis 
bag t, Hegior ) declined to grant a divorce. If thoro was a valid marri- 
bora the French tribunals to dissolve it. Mrs. Philip thereupon deoided 
ет as unmarried end she married Mr. Ogden. Не now brought these 
dings to have the status and dogitimacy of his infant child determinedee m ^ 
jute Deane and the Court of Appeal (President “Barnes, the Master f. К 
lis and Lord Justice Kennedy) héld the marriage with Philip good. True, · 
roper Gourt (which on the assumption thgt i$ was a good marriage, was the 
it of the husband's French domicile) had held it bad. Bot the first duty 
‚де English Court was to decide the status of their ow: subject, Mr. Ogden, 
Sfore thé decree of the French Ooart as to his “-wife’s” status оба be acted " 
, it had to pe ptoved that Mw. Philip was % demiciled Freach subjeot : 
(s that wouldshave mvolved the assumption of the very matter in dispute : 
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namely, that her marriage with Philip ‚was Bond and that abe hed thereby 
acquired his Frenth domicile. When it was pasihe to assume that, i9 
too lata. « 

In а), oase Їз) , exactly the вате line was ane ево refused " 
to give | ‘effgot* to an alleged personal incapacity, А similar decision 
was given in France in a case of Sohwabach-Maredorf, in which the 
Bordeaux Court refused to take account of the incapacity imposed by a person's 
_personal faw whith  interdicted him asa “prodigal” from contracting. The 
Сош said the personal law mnst not be applied to the prejfidice of Frenok 

- men in France with whon the interdicted prodigal made contracts. Bat Olunet 
5вув that this isto empty the récognition of the personal law of all. valno, " 
is woll onough to protect English women; but itis questionablo whol! 
ought to be done at the expense of foreign minors. In a contrgot so se! 
that of marriage, surely, the н party ought to i inquire. as to the or 

the domiciled fqreigner! ` ° 

“it remains to say that an old case of Simonin v. Mallao (2) са 
paished on the. ground that the Frenchman i in that саве was’ 

which he could have married, even in France, by going through ‹ 

lities in order to dispense: with parental consent (the aote 

the matter could be represénted as а mere matter of form, and not 

. In Ohetty’s oase, it may be possible to make the decision ооп! 
maintenance, in principle, of the anthority of the personal law. | 

sonal law, if, as alleged, it prohjbited him from marrying a 
contemplated a particular sort-of inatitation—Hindu marriage— 

a diferent institution from, and inoommensurable with, European i 

Polygamous marriages have often been held to be no 1; 

all by the Engfish Courts, i.e., they do not constitute the fs 

the rujes applicable to the one do not apply to the other. Con sequ 
inoapáoity to contract a proper Hindu union" with any one net a 
irrelevant to the question of capacity to enter into a relatign of do \ 

в type os Übristim marriage. Anda personal incapacity to enter Into М 
сох European marriage at all would certainly not be recognised. by the | 
ение n \ 
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CONTRACT: ITS RELATION TÓ SOCIETY 
’ . AND IMPERATIVE LAW. .°. 
.* X MS d x B. 0. Dar, M. А. B. L. з #7, 





Й aus conception of contract is of a very remote antiquity, If is not 
с соев] with mankind (а) itis at least'eoeval with society (D. Indeed the 
social fabric could not have been raised except upon the broad basis of oon- 
tract. “Neither Ancient Law nor any other source of evidence,” says Bir 
Henry 8. Maine, ¥ discloses to us society entirely destitute of the conception ' 
of contract" (0. Bat the id8a, wien it first springs up, is only rudimentary, 
1 appears in an enbryonic form. In fact, in the early system there is very 
\ room for contract. The same learned jurist, whom we have quoted above, 
Качу» History оў Institutions, observes: “ Anciently the power of 
‘ag is limited on all sides; it is limfited by the rights of your family ; 
is of your distant kinsmen; by the rights of your co-villagers ; by the 
-y tribe ; by the rights of your Chief ; and if you contract adversely 
1, by the rights of the Church” (d) Thus, “cabined, oribbed 
3 itis no wonder that in rude archaic community the sphere 
‘contract should have been во very narrow. Апа this is as it 
» notion of contract does not shoot up Pallas-like all at once in 
;y, it is of gradual development; as society advances, it grows 
and strengthens with its strength. Not only do matter of fact 
mtract at the root of society ; mere theorists also do the same, 
irent theories of society, though their frumgr belong to quite 
Is, agree in making contrast or compact of some kind the basis 
Hobbes, the great advocate of despotism, attempts to base all* 
iety upon a pretended contract between the people and the sove- 
hich, it is said, the,former have renounced their natural liberty, 
Maced nothing but evil, and have deposited all power in the hands of 
г" Locke, whose name- is dear to the friends of liberty as that of 
js odious, has algo fixed the basis of Government upon &.contraot. He 
hat there is a contract between the prince and the people; but ace 
According to Milton's view of the matter, who clained’for man absolute rulé~ < 
e weaker sex there could be no contract between “the grand old Gardener and his , : 
‚ as there would be no free consent, because: it was then “ man’s to command, „апа . 
'sio obey.” But popularly speaking and in this respect the voice of the people 
il all bated eater ag of divine,Providence—ihe ynion of the first 
ints of mankind might be looked upon es something like & contract of marriage. 
ДЪ). Bpeaking of the contract of guarantee, Story says thft it is '' coeval with tha 
contragt recorded in history.” (Lab оў Contracts, Vol, ii, p. 319, St Ed.) Such a ° 
éntract was in vogue at the timeof'he Royal iat, for in the Book of Broverba 
pe read, Ho thgt is farety fo» a sirangePahall smart for it, and he that Mateth surety- 
ship is sure.” . ХІ, 15). And Thales too, one of the seven reputed Wise Men of 
/ Greqpo, ia credited with the saying—Suretyship is the precursor of ruin? • - 
/ (о) Beo Ancien Lai, p. 31, ; * (d). a Bea, рд. 572-58, Ы 
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cording to him the prince takes an engagement to govern joie to-the las 
and for the qublio good ; while the people on &heár part, take an engegemen¢ 
of оед во logg ав tfo prince remains faithfuf to the oonitions in virtue, 
of whith he receives {ће crown. Rousseau, the stanch ellyocate of democracy, 
Tejectes with* indignatidn the idea of this bi-lateral contract between the 
pringe and the people. He has imħgined a social contract, by which all are 
bound to alk, and which is the only legitimate basis of Government. Bociety 
exists only by virtue of this free convention of associates. The social ccm-, 
pact finds favour with the people, as it established that which they best love, 
namely, liberty and equality (a). Sir Rob&rt Fitmer, in his Patriartha, pashe” 
to its extreme the doctrine of the right divine of kings to govern wrong. `` 
maintained that men were not born, free, but slaves ; and that monarchs re 
witha patriarchal, absolute and unquestionable right, derived imm' 
from God. Looke's two Treatis& on Government were written as ° 
the Patriarcha, and embody the fafhons doctrine of an ‘ origir 
betwegn prince and people. Hobbes was an absolutist like F 
quite different grounds, He believed in nodivine right of kin; 
the lowest possible opinion of subjects, that is, of mankind in 
"thought that to place power іл the hands of masses was the sur 
in anarchy (D. However fiotitious these contracts may be i ing 
go upon the supposition that society cannot exist without hav. 
some kind to bottom upon. Thus, both the practical sense ot 
the illusive imagination of the theprist agree in tracing society i 
.. Ваё thoagh contrgct lies at the bottom of society, still good fait 
soul of the contractual relation has not always been looked upor 
“favour. “In the Homeric literature,” says Bir Henry Maine, «y 
-Cunning of Ulysses appears as a virtue of the same rank with the |, 
Nestor and the gallantry of Achilles.” (o) This statement, howeve 
seom to be quite córrect, What Sir John Lubbock has stated on*the : 
pears to be the real state of things.’ Hesays:—' I annot be- 
instance, thatetheft (d) and murder (6) have ever been really regarded & 
‘In а barbarons state they were no doubt meang of distinction аг 
7 “absence of moral feelings were regarded evith no reprobation. І cannu, 
+ ever, suppose that they could be considered as ‘ right,’ though they шір! 
' rise {о е feeling of respect and even of admiration. So the Greeks те, 
the duplicity of Ulysses аљәд element in his greatness, but surely n, 


. (a) Bee Bentham Theory of Legislation, р. 24. SA si i 
. (b) Вее Д. Arnold’s Manual of English ши, рр. 358, 624-36, E - 
* (c, Bee Ancient Low, рр, 312-12. 
(d) In Sparta theft was nds regarded a» an offengo, amd dhe” thief who вош 
detection was looked upon asa very clever fellow. 
KO! Asa! famous orator has said, “A single murder makes a orig&nal, a thousand , 
hero,” * . * 
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virtue itself.” a) The fact ig that what is virtue will 55 remain vifus id 
is voice will always remain wice, only that vice when Sucogasful gome- 
mes draws towards it a certain degree of respect, if not algo of ggntiratim. 
*"In the Homeric égb honpsty was none the less regarded as a virtue; even 
‚ though deceit was not looked upon with disfavour. President Mottesquign in 
* his Letters Persanes say that the Troglodytes were a people who systemati- 
cally violated their contracts and so perished utterly. But the fact of their 
haying flonrished and founded powerful states shows that formarly fhey hed 
at least some regard for the sacredness of promises, and agreements, and 
‘hat it was only when they became degenerated and made ita point 
+ to keep their contracts and agreements at all that they were 
minated and swept olean off the face of the earth. Well does the 
: Mor say :-— There are: three periods at which the world dies: the pe- 

'ague, of a general war, of ‘the dissolution of verbal contracts.” “ The 
bey in a state of confusion, if verbal contracts were enot binding ” 
Maot is that in the constitution of primitive societies contract 
г small place, the reason being-that the individual created for 

‘no rights, and few or no duties. Indeed the conception when it 

if j is, вз I have already stated, only rudimentary and ig not much 

The habit of making good promises is as yet imperfectly 
в of perfidy are often mentioned without blame and some- 

| deserving of admiration. As civilization .advances, this 
nd receives considerable deyelopment. Bat the habit, how- 
(s essential to the existence of society, and, one: cannot think 
existing without supposing that good faith 3 in how so smalla 
jong with it, The sphere which contract ocoupies in society 
E large in modern times. Indeed, the efforts of men are ordina- 
wards enlarging the province of contract and curtailing that 
lew, өхсёрё so {ат фа law is necessåry to enforce the perform 
aote, Jaw (0) rarely interferes with contractual rules exoept 
JntpBauce with a few fundamental principles, or.unless ‘it be 

‘pinish the violation of good faith. From the fact of great frauds 

ме-івув oommitted, people, are apt to infer that morality is not 
? but this ів a mistake. The fact is that morality has advanced from 
3 to а highly refined conceptich—from viewing the rights of proper ` 

isiyply ваотой, to looking upon the righjs growing ont of the mere 

e Origis of Ctetlisation, р. 308. 1 

› Mnine's Early History of ‚рр. 56, 57, where this in quoted. 

ieemaxim of law ія ‘‘Modus,et convenio vinounk legem”—The form of 

/and the convention of partes 'ovgrrule ihe law. This rule, hqyrerer, does 
where the express provisions of any law are violated by oontract, nor, in 
here theptnteresta of the public, of, of third parties would be injurious 

у йа fulfilment, PESON ка Moe, pp. 36 30: [Mec on d 
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unilateral reposbl of confidence as entitled to the protection “of the penal'law. . . 


This Kindeof ii т ів not confined to the multituje. Even jurists of note f 
into it «jome spoke of бігав juris gentium, n which the plighted foi 
of the parties vas thg only material ingredient. Thougle thtse contracts were 
undoubtedly “tH latest bom into the Roman system, the expression employed 
implies that they were more ancient than certain otbór forms of engagement in 
which greater тоту 1 ев were observed; and it so happened that in coume of 
time a “ Зно of the law of nations” came to be distinctly looked upon ав в 
contract knows to men in a state of nature. Rousseau "adopted both the 
juridical and t e popular error. He broached tM» doctrine of an original вооа” 
contract; and ooking to the striking fact, that, of thg positive rules obe" 
by men, the er part were creaged by contract, and the lesser by Ir 

tive law; English theorists ignoring or else being ignorant of the b' 
relation of thèse constituents of jurispradence, and venturing to ə 
jurisprudence # a uniform source, s& much аз with the view of 

doctrige whigh claimed a divine parentage for Imperative law 

theory that d law had its origin in contract. (a) The times ‘ 

invention. е State of Nature had been talked about till it he 

regarded. as oxical and hence it seemed easy to givea fe 

and definiteness to the cdmtractual origin of Law by insistir 

compact as | historical fact. But history shows that this idea: 

origin of | Law is а myth and that the two thing: 

in their origin, as.they ate во in their ni 

dawn of society, oqntract was in rude form, and the formaliti, 

the promi#e were regarded as of greater importance that 

itself. “No соцыроф is enforced if a single form be o, 

placed, bay, on the other hand, if the forms can be shown to have, 

ly proceed: with, it is of no avail to plead thet the promise wal 

duress or deception.(t) " Lf course of time the formalities a 

ith, and the mental engagement became the,sole i 

interest of the jurisoonsult was concentrated. “Sho, 









dispensed. 








ce. The idea of 4 contract is fully ere or, ġo e 
e, contracts were: absorbed in pacts. 
ois 
view is not correct. At any raid opinions greatly differ on the. 
Maine unreservedly says: “Authority, cestom, or сһапое are in fact 
sources cif la in primitive" communities af we: know them, rft coptract "7 . 
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y interested” or * infergsted as | 
М м as the. magistrate | 


а servant of the px x md r might 
erefore, he is. interested (m), | 
of the. Judge with one of the par! 
the English authorities « are scanty, ‘There is only one. rep 
the presiding judge, the Earl of Der 
“Relationship, ` Ше Earl of а, h 
“that fact" was held ‘not to incapacitate the ае. for 
sumed in a judge’ (), But it wouldgnot bo right to he 
relationship would ¢ squalify. a judge. The reason of. the Corum 
; to a man suing in his own Court, and to his wife | 
. Беѓоте him. To pass a decree for a lac of rupees in favour of on 
_ to bring them in his own The. poliey of the law 
моны men reason le gund of suspicion of a conscia 


à to act” O. Jy Be ar of Теше, : 
tion is one of the parties, a 
hich is formed by mariage is 

ies without: issue, and ihe inea 
"dn Bombay 


he being 1 ейун inter 
Procedure Code Q. Аа even 
ld to ааай . 
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Via Guage Ges a barristet engaged in the case. Bat as iteis a practice of old 
barrister in , Standing for*Jadgos engaged as bamifters in a ове got to try 
e fhe cass. gi they. cannot he compelled to do sb agaittat their wishes if 
there are other Judges competent to try it, But it is "not pafnissiple for a 
+ Judge to refuse to hear е cause on this ground when there is no other Judge to 
, determine it, because his refusal in euch a case practically шашу. to a denial 
- of Justice (в). 
It has been» held in England that the mere fact of a subpoena 
Subnet having been garved on а magistrate to give evidence in а 
particular case did not disqualify him (0. If ibat te ғо, a dis- 
ification mightalways he created by serving the Judge with a subpoena. 
might say,” said Grove J., “І don’t like Mr. Justite Grove to gear my 
I will subpoena him” (u). But it has been held by the Calcutta High 
a magistrate cannot himself hp a witness in а case jjn which he ів 
of law and fact. A convicticn by such в magistrate ig bed (r). No 
the soundness of this decision, When a magistrate їз в substantial 
d decide upon his own impression of facte. Hee would notte 
that his own evidence is untrue or shaken in cicss-exemine- 
лө, he is interested within thésmeaning of the rule. But 
heard the confessional statement made by the accused when 
ore him оп anest, but did not iecoid it as provided by lew, 
is did not make th8 magistrate a ‚ Witness, and he was, 
ifled to try the cage (w). 
disqualifies а judge mnst be in relation to the particular 
eral interest in humanity or the welfare of society” 
disqualify. So the mere fact’ that’ the judge isa 
er to the prosecuting society, e. g., to the society for 
ty to апта, does not digqualify him to try а prosecu- 
brought by the society to which he ворвстії ев; Lut 
he has anthority or responsibility for the prosecutions, 
ects hia liability to subscribe further, the case woud be 
rely subscribin ing. is nothing but expressing a general 
y (©), Fry L. J. desires the rule to beelaid down in general 
lication, and not to leave every case on its own megits.» He 
„у. Allan (0), which is an authority for saying that even 
те a prosecuting body are disqualified, althcugh they may 
ernest tinea ОИНИ 
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not have taken m part in the particular oage*-Hence he holde that mere 
subscribing. “would disqualify, thereby dissentitg ftom Cotton and Bowen 1.27. 

. In Allison’s case Davey I. J. would mtheragre with tho, 8 Opinion of Fry ө, 

B J. in Leesan’s case, but he felt himself bound by thermajority. of the Cony 
in-that base; and Lord Esher M. В. and Lopes L J. agnped with the principle -, 
laid down by the majority (а), On the same principle, amagistrate, who was a 
practising solicitorand an ordinary member of the Incorporated Law Society, 
and not having any contro] over the proceedings of the -sqciety, was held not 
incapacitated to try a prosecution brought by the Council of “the Incorporated 
Law Society against 8 person for falsely pretending to be a solicitor (0), 
allegation that justices hold strong views on the subjeet-matter of the off 
charged before them is not enough 4o entitle the person convicted of 
offence to a rule for a certiorari (9) In short when the judge is hota 
has no pecuniary interest, then if isa question of fact in each c 
the interest he‘has in the case is suéh as to open him to reasona 
of bias and where that suspicion exists he is disqualified, . 

‚ We yill now notice three different heads, viz., statut 
' Departure sae foo necessity, and see how far they justify в 

the rule e ` 


e In the absence of anything contained in statutes, thig al 
_ must be taken as engrafted in all of them. Where an Act 
to, Justices ‘‘ who«hall not be interes 

Бшш acting was held that the latter part was ins 
cation, and that it declared what woul 

out it (d). lt was further held that it did not take awa 
interested justice ifthe parties waived their objection 
and unambiguous words of an Act of Parliament coul 
person to sit as a Judge (7). he mere fact қап Act 
missioners should be selected from landowners to adj 
does not authorize an interested landowner being selec 
(9). The mere fact thatan Act empowers any two Justi 
‚ Poor Laws does not authorize апу Justice falling within 
‘to віє (А). The mere fact tha£'an Act males the decision 

final without any right of appeal, and fhe meré fact that it 


(s) peu Y. General Medical, Council, ote. Ey, (1865),%6 B V B, 

43 Ob. D. 266. | O, J. and Lush J. 

' (a) Allison v. Genemal Medical Cownoil, (в) Ibid. 

(1894) 1 Q. В, 750. e (7) (1885), <2 B. p. $61 
(b) Rag. v. Burton, (1897) з Q. B. 468. Вер Goleridgo O. J 

also, Rez, v.ebondon J., 134 T. 98. 726. — (of Fobbing Compietioners т, 
(о) Ew parts Wilder, 66 J Р. 761; Aum nA Q. lpo. 

ddi.v. Govigda, 1 Oal W. N. 436. (A) Parishes if Great hare. 
(A) PARANT RAN Beard Y Wort Riding . lai ee al 
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the oily judge 0) And in Egerton v. Earl of y (а), the ford Chancellor, 
the Chief Justice, the Master of the Rolls, and two o FE judges Dederidge and 
„ Winch hold thaf'ig ofsuit broùght against the Earl of Derby end others in Shester, 
tha Earl of Derby was freompetent to try it, even though he, was the sole 
. judge of equity there. Thair Lordships further beld that in such a case thé suit 
“should be heard in England in Chancery ooram domino rege, for otherwise 
the subject, having a good right, would be left without в remedy: © fer things 
transitory, although that in truth.they be within the county palatine of Chester, 
e plaintiff may by law allege them to be done in any place тіл England, 
the deftndant may not plead to the jurisdiction of the Court, that they 
done within the county palatine. And this does pursue the reason of the 
LAWS абдан * The case of the Lord of the Marches of "Wales, 
actien will lie in Wales, yet because he who hath cause of *action 
justice there, he shall sue here in the King’s Bench; for where the 
cannot do justice to the p&rties, they shall suo în the King’s 
Westminster.” In other words the Court seemed to+hold 
will not justify a departure from: the rule. And an eminent 
ing the celeberated саве of Dimes v. Grand junction 
the House of Lords contended éhat if all the judges were 
ө legislature must provide other judges to try it; but 
ary, was not decided, | | 
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. proposition requires explanatory comments, they are e 


* deals with technical, but by no means the “leas important, subject 
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Modern Estoppel ad Res Judiceata. By анов E Pirristeratlaw. ө. / 
OALOUTTA : 8. К. Lahiri & Co. Third Edition. 1909" Ro¥ 8vo. Pages xliv, 
386and xxxi, 387, Price Re. 17. | 
Tax Indian law of estoppel and res judicata was ей ав а subject for 
the Tagorg Faw Lectures for 1893. Mr. Oaspers, who was selected as the Tagore 
Law Professor for the year, had to deliver a course of lectures on the two 
topics. These fectures were published afterwards and have passed into three 
editions at short intervals. This, the third edition, which is separated from th 
second by a period ‘of twelve years, is for the most part re-cast and 
written; and includes about a thousand fresh cases. The. fimt portion 
treatise els devoted to the law of estoppel, which is considered 
its bearings in the coume of thifeen chapters. And in ав many 
the whole law of res judicata, as defined by s. 11 of the Civil 
(Act V, of 1908) and settled by numerous decisions, is ably 
estoppel and res jud4oata are of frequent recurrence in law 
principles cdhstituting them are difficult of application. 
constructed treatise like the, present will therefore be of gre 
profession. 


































The Law оў Contract. By J: G. Prasz, of the Inner 
and A. М. Larrer, of Lincoln’s Inn, Barrister-at-Ja 
Batterworth & Co, 11 and 12 Bell Yard, Temple 
8vo. Pages liiand 416. Price 10s. 64. 

Tas isa summary of the English Lew of Соп 
constructed on the Hornbrook system. The principles 
of propositions, somewhat after the manner eb secti 


where the practical application of a pyoposition has to b 
monstrated by* illustrations drawn from decided сав 
students the book is таа в very useful ane. 
— 8. 
Preseni-day Banking. By PRARGIS Б, STERLE, Fellow 
= "Bafkpr. Lonpon: Batterworth and Oo., 11 and 42 Be 
Bar, W. О. 1909, Orown 8w., Pagos xix and 224, Pri 


Tus book is mear& specially to appeal to bankers and to busin 


It treafs tho, subject from business poinj of vfew : and it payports to 
the reader in the technique of the grt, and ош s agn ct 
in pene of difficulty. 


D j 
' А E 
ko 9] .'* КЛ , 59 
i zo e 
Тм Inierlined Code of Бей Procedure By Mavnion REMFREY, Attomey- 
at-law, Deputy Registrar, , Orjginal Side, Caloutta High Ceurt, QALCUTTA : 
The Methodist Publishigg House, 46 Dharamtolae treet. 1908, Ray. 8vo. 
°° Раде 543 antiel 95+ Price Rs. 4-4-0. ; 
Tag interlined edition of the Oivil Procedure бй of 1908°ів an ogiginal 
"idea. It is worked ont as follows. A given section of the new Code is printed 
entirely as it stands. But if the seotion differsin any way from its corgesponding 
section in the Code of 1882, such difference is indicated by'a different typo- 
phy and interlittination. If the section contains any new words, they are 
inted in italic: but if the new evords are in substitution of same other words, 
iter are printed in gmall type immediately below the word or words in 
there is omission, such omission is algo similarly interlined at its proper 
en a section is altogether new, it is wholly printed in italic. Thps, we 
y what portion is new but also what it stands for in the old: and 
is also pointedly called as wedl to omissions made, The utility of . 
e the present cannot be overestimated. Whenever the legislature 
easure of enactment by another nothing is more natural for 
always to institute comparisions between theéwo, and to 
the intendment and meaning of the legislature. The 
fore appears opportunely. The second element of its 
ious index which occupies nearly 200 pages: the advantage 
dex needs no emphasis. | 
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Indian Озава, 1908. Ву B. BRINIYASA Aryan, В. А, 
Madras: Ananda Press. 1909. Hoy. 8vo. Pages 


t ig ТРЕТИ of him, Mr. 8. Srinivasa Atyar has 
est of Indian Cases for 1908, It contains, вв its name 
decided i the Indian High Courts and reported і in the 





noticed, 1908. Ву T. 8. ааа АТҮАВ, 
akonam. TANJIQER : G. B. Mantya & Oo. 

cases that are published annually, *the annual Index of 
ced, hae. become в necessity. Mr. Aiyer has been attende 
т fer some yoar past and, his publications have | become 
accuracy and timely appearance. 


| е 
. |. 


Ф 
ee 


СЫ е 


¢ 
90 - THE BOMBAY LAW cns vot. xt. • 


NOTES OF CASES. | 

° ‘ * E . *. i 

. е [TheImporiand ones will be fully Feporied ыле] • | 

А. 0. J. * ^"  [Qor. 8001 O. J. and Batchelor J.] " 

1909 (8. А. №. 357 of 1908). 

—— Bhagdan and Nawadari Act (Bombay Act V of 1862) Sec. a-Bhag— Unroeog- 

March 9,* ява nfbdivision of a Bhag alienation, prohitition againsi—Hefund of money 
— Contract Act (LX, of 1862), Beo. 65. " 


The prohibition against allenation of gn unrecognised sub-djvision of a 
Bhag provided by a, 3 of the Bhagdari Act 1862, applies to the person 
possession of the Bhag though ho may not be theeBhagdar. 

Where an alienation is declared to be vold under s. 3 of the В 
Act 1862, the consideration money which has passed under, the 

* transaction ought to be refunded. 

Bection 65 of the Indian Contract Act, 1872, deals with two 
agreement which is discover$d to be void, and, secondly, со 
becomes void, Thore is clearly а distinction between the 

M first case and а contract in the seoond сазе, The first deals 
void abinitio. The second with contracts which beco 
h3fe become contracte, As provided by the legislature 
is nothing improper in the person, who has paid the mo 
the agreement indioated in the section, recovering it b 
ofthe failure of the consideration, 

Mr. G. N. Thakor, for the appellent, 

Mr. Г. A, Shah, for the,respondent. 
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Naan 
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QE 2. t (Cor, Russell J. 
1909 (О. C, J. Suit No, 51 of 1 


—— Баясйон to prossoute—Perjury—Sanciion not gi 
Maroh 18, before hearing. Zs 

lans Where oase is sdttled without any evidence b 
Dava Тоша in which ¢he suit was brought, even if it have pow 
v, proceedings against any of thp parties фо such suik, 
Rarou a xD propriety and indisoretion in so‘ doing, inasmuoh 
КноовАт, opportunity of Judging of the bona Jides of thp 
Kashi Chunder Mosumdar v, Jaggui Chunder Mosu 
, and followed. Shaslá Kumar Dey ¥, Shashi Kumar D 
Where a саве is settled and pgyment made, 1$ might 
= * е gravest possible abuse if after a setslement of the guit 
* under one of the partige should keep as it were a "card “п 

* afterwards play it in the form of a prosecution. 


Mr. Davar, for the applicant. . 
Mr. Lowndes, for the opponent. e М 
е oe 
* e А 
в . ^ e У ө : 


32 
А * (1) (1880) L L B, 6 Oal 440. „ (2) 1892) L L, Б. 19 Ogl. 345. 
И e . е • 
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[Cor Ohanddvarkar and Heaton Hy ҮЗ . : А. О, J 
" (8. А. No. Boo of 1907.) ° ‚190% 
.9* Hindu law —Swvogpsion—Adopiive father—Adoptive UMEN ила 38, 
bafwoen— Milakskara, * • 


. According to the Hindu daw, governed by the Mitakshara Bchool, the desamor 
adoptive mother is entitled to wuooeed as an heir to, the adopted son v, 
in preference to the adoptive father. 





| Со". Scott О. J. and Batchelor J.] j 0 2 
(8. A. Ajo. 258 of 1908) А. 0. d. 
ман Contract Act (IX of 1812), Seo. 65— Marriage brocage agresment 1909 
y paid under thy agmemeni—Agresment noi carried out—Suit to recover 
ha—Agreemenit—Contraci—Difference between the two. 
65 of the Indian Contract А оё 1872, provides for the restitution а 
iege received under an agreement*or contract. The first ЮАВОНАН: 
es поё ошу agreements which аге, disoovered to be void,but 
are void alienation by reason of а prinoiple of law. Еш 
have passed from опе party to another under a marriage E 
à, a suit will lie to recover the money in osse the 
ed out. Р . 
. Khare, for the appellant, ` 


т һө respondent. A 


_©— 


Maroh 13 





ndavarkar and Heaton JJ. | A. 0. J. 
C F. А, No. 97 of 1908).*. . 1909 


(Bombay Aot VI of 1888), Seo, 21—Ctoil Proosdure — 

) Sec. 323—Talukdari Settlement Officer Mitling a April 14. 
Action taken under the schome—Consent of the mun 
presumed to be given to the arrangements, , PURSHOTTAM 

certain offloe, is empowered by Jaw in virtue of ‘ 
oonsent in writing to certain proceedings or acts Hansa 
their legflity or validity, and the) person as a = 
ngent,it cannot be the leas a consent previously 

eoxuse at the time of giving it he happened to be 

waring him to conseht, or being aware of it, Фе 

in virtue of another office which'he held. Hig 

hint the power cannot make the consent not а 

d ог exouse fer withdrawing it after he has 


requires the conourreifoe'of an official person, there ° a 
avour ef its due execution onthe ground ‘of the lega ° 

лыбы” riia eio. The presumpfion oan, however, be ` 

t that certain forms required by law were not eomplied 


e . 
under в. 323 of the Civil Procedure ;бойв 1882, conferred 4 F 
ector and ове conferred $n the EM Bebtlement Officer bye 
е Gujrat Talokdars’.Aet 1888, are both of an enabling or disoro- 
nature angeare nob neceasarily of a mutually contradictory character, : s 
the two offlees are oombined in one gnd the:same*person on grounds ' 
ri convenience or *expedlenay, his кшш, „һе réferred to the 
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exérolse diwcretlonery powers under*both sections, tf Н can bo so 
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wet e [ бог. Ohandavarkar and H 


. Onuwsuan Under Hindu law if the paternal or mate rng! relation of a girl 
















































taj " 2. 


* Qretefred. Ñ ія not that in respect ef ane office the action was without 
о jurisdiction amù in regpeot of the other it gras with wrisiction, 





. Mr, T, R. Гаваі, for the appellant, = 55 ; e. 
EN Мт, І, A. Shah, for the respondent. 4 8 te 

.9 
AO Ј . [r. Ohanaavarkar and Heaton JJ. ] 


А (8. A. No. 352 of 1908). 
. 1909 Hinds law—Marriage— Legal guardian of the girl receiving the brida prios— 
м Asura form of marriage— Brakma form of marriage-«Marriage prima faols 
April 5, presumed to be Brahma—Contict between, Emirit writers of equal 
— Interpretation 


s. the bride price as consideration for the giftof the girl in 
SURAJRAM marriage isto be treated as Asura, although asa matter о 
solemniged according t to the rites presoribed for the Brahma fo 
The prima facis presumption under Hindu law is that ev 
asvording to the Вгаһита form; but it can be rebutted by e 

It is a principle ounncinted by Vijnaneshvara that wh 
of equalimportance and when there ів a conflict be 
Smriti writers the Court is free to сісове any it likes, 

* The Hon Mr, G. К. Parekh, for the appellant, 
Mr, L. A. Shah, for the respondent. ` 





* 
А. Ов J. [Cor. Chandavar and Hea 
‚ (Ori. Appeal No. 98 of 1909). 
1909 Evidencs (1 оў» 1872), s00. 30— Confes 
April 6 ' belween confessions and admission. 


п зо оё? the Indian Evidence Act 1873 
‘Perron between anadmisaion and а confession. It iso 
^ ^* X the oonfession of опе о? two or more aooutsed, 
Sawrya fencer can bo taken into consideration as 
Barnu confession to be so admissible, that is, it must 
=,  fesming and the other accused. Tha word ‘oo 
must not be construed as including a mere iu 
falls short of being an admission of guilt. The 


rise to an inference of guilt and another ¿bing 
Mr. Р. В. Shingna, for the acoused, 
Mr. M B. Ohaubal, Governm®nt Pleader, for thi 





( 8. A. No. 569 of 1998.) 
i909 Hinds law —MitaksRara-Stridhan—Suoosssion—Husb 


April M "Under the Mitakshara Schoolkof Hirfiu law, the husban 
^o ee ae en ee eee 


Внім-о Mr. K. H, Kelkar, tor the appellant. e • 
TE Мт, V. G, Ajinkya, for the respondent, РЖ 
E ә i 4 " А с e • 
А ~ 
. * ° А ° я : Е 
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45th July 1909, 





THE LAW OF CONSIDERATION. 


lt 
* Вкоттон I GENERAL PRINOIPLES. ° 
consideration, in English law, в used to denote the price,. 
or matter of inducement of а contract, which must be lawful 
in itself (1). Consideration may consist either in some* right, 
interest, profit or benefit accruing to one party, or scme 
ent, læs or responsibility given, suffered or undertaken 
the case af Laythoarp v. Bryant (3), it is defined to be 
intif, from which the defendant or a stranger derives a 
‚ от any labour, detriment or inconvenience, sustained by 
r small the detriment or inconvenience may be, if such 
convenience suffered by the plaintiff, with the consent, 
the defendant от, in the language Ф pleadirg, at the 
quest of the defendant. The Indian Contract Act (4) de= • 
— When at the desire of the prtmisor, the promises 
done or abstaied from, domg, or does or abstaing 
to do orf abstain from deing, scmething, such act or 
called a consideration for the promise.” 
consideration implies the existence of a contract, 
somewhat detailed discussion of the principles un- 
ng thb law of consideration, we shogld see how many 
of contract Ње are in Engl®h law,"pnd which of them to ž , 
alid and binding, require consideration. Contracts arg Rt 
Q) Gontracts of record, 0) Contracts under seal,» and ( 


record consist of judgments and recogni zances. "assi ав 
п the authority, afd re@eiva the sanction of the Court, they are e ° 


p 
harton'sIàweLerioon Sth edi © (3) 3 Bootf 238, • 
i e (4) Act IX of 1872, в, 2, sub-section (d) 








eerie v. Miga I, В, 10 Exoh 160, 
13 et А С 





+ ы From the above, it is clear that in ‘order to constitute 


_ments in writing, which are sealed and delivered by “the party to be bound + 


-sufficient consideration (3), $ 


‚ 
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А . 
Contracts of, sepetionto other kinds of contract.” In oider to be binding, 
Beagh # thoy requto no consideration. Biriotly speaping. they are 

not controts in Ше sama'sense as contracte under seal or gstuple contracts. 9. 
Confracts by ‘deed or under seal or what are called specialities, are insta 








































Contracts under by them, to or for the benefit of the party to whom the former 

ма» inours a liability. Contracts or obligations under seal йо 
not ordinarily require any consideration, but it has, however, been held that 
the specific performance of a contract, though under seal, will not be enforo 
by & Oourt ofJustice, whioh is totally devoid of any consideration oF w 
the consideration is Шоро! or immoral а), Again о “contrast under sà 
Toutreint of trado, will require a consideration (2). In Indian jew, an 
mont, gh under seal, does wot, of itself, import that there 


The term ‘simple contract’ is used to denote an obligation o 
00116 io between twoor mote parties by wod of mcuth, when і 
e or by writing without seal, by which, me 
Ceo thing done or to be done by the party or 
side, the party or parties en the other promise to do or 
sométhing. One of.the requisites of such a contract is th 
good and valid consideration. A consideration is essentia 
validity of a simple contract, whether it is oral or reduci 
в general rule, a simple contract does rot require to b 
Where the law does not expressly require a contract 
contract will be valid even though verbal only. A con 
must express, as part of the contract, the considera 
contract or promise ів required by the law gq be red 
essentially necessary, that the consideration should app 
instrument (4. ЈА order to constitutea valid agreem 
written, the parties must express their intention im 
Court may easily and accurately ascertain what they m 
the-Indisn Оопітаоё Act declares that, spbject to certai 
ration is a necessamy element of a valid agreement or o 


tract, it is essential that there must be a valid ard’ во сл 
Both at “law and in equity, the “consideration i is the very life, 
ample contract. The consideration must exisj or appear in ‘ev 







(1) бе Chitty on Contraojs, a4th edition, ‚ " (4 Bee Fry on Врарійо Perf 


p. 4. * Contracts, «th edition, p. 225 x, 
(2) Ibid ` a (5) Bee Chitty on Gantracts, 1 
(3) Rajak Sakib Porklad Боне v. Baboo „ Моп, p.74, 

Petia Singh, 12 M, L A e t 8 . : 
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унөч, otherwise the умен or promise will be yéid (1). No Court will 

lend its assistance to enforge she specific performagce of & oqntraot wlere 
e. по oonsideratfg gmanatessfrom the party seeking’ performance. e 

‘The rule of Enfglist.law relating to consideration may "be stated thus :— 
Any act of the plaintjff from whioh the defendant derivós а bangfit or 
Doctrine of advantage, or any labour, trouble, detriment, or incopyeni« 

of ence, performed, taken or sustained by the plaintiff, at the 

request of the defendant, however small ‘the benefit or jn- 
convenience may be, may sufficein law, as a consideration, to support в 
romise and to sustain an ation ед oonéraatu (1), In other words, if any- 
ing ів performed by,s party. when itis not obligatory on him to per- 
it, or if anything is given or done gí the request or desire of the pros 
as theeoonsideration or inducement for the promise, whereby, the pro- 
party making the promise has obtained or secured for himself some 
vantage, or whereby the promisee or party to whem the promise 
ө, has sustained some trouble or loss, or suffered some injury or 
there is a sufficient consideration to render the promise obliga- 
capable of sustaining an action, A consideration of loss or 
curred by the promisee at the request of the promisor, isin , 
nsideration for the promise made by the promigor as а cons 
rofit or convenience to himself. Ifis sufficient if any e 
ent accrues to the promisee, eyen though no real benefit 
rues to the promisor. Any labour or trouble, though very 
the promisee, at the request of, „ће promisor, will 
the latter, although wach labour or trouble does not 
ive any benefit or advantage to him. Then, there 
neonvenience to the promisee on entering E thé 
resulting, from the breach of it. In any oase, the 
ove from the promisee (5). Anyservice, benefit or 
by the promisee to athird person} at the request of 
a sufficient consideration for the promige (4). 
irès not only a consideration in the oase of в simple 
should be valuable, that is, the consideration must be 


B 


English law. 





d to bo void when , of both, it ts indspable of proof owing „> 
у legal effect. A oon- to lapse of time or absence of whiten ^ 
оту to be void, can form qr an affixing of a "aiamp--soe 
right.” A contract is © Ansdh on Contract, pp. 221,232; 
ls, “whioh has a flaw in it (1) Beo Currie va Misa, L В, 10 Exch, 
ch опе of the parites if hp 160. А 
у take advantage. A contrast (3)Treake on Contracts, Hh edition, Lo 
be unen fotosgble where in'spite e 430. • 
absonce of'any flaw of “substance ‚ (0. Foster ү. УРУ 38 * cn. D. 139, 
ud or iff&paciy of one of the Taylor v. Jonas, 1 Ld. Baym, Beg also 
ea pr the mistake qr unlawful objeob Chitty on Contracts, 14ih od., р, 35 
e hd А 


` fhodern English authority on the nue “e The seventeenth centu 
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а legal one emanating rom mah injurs or олно, the ona party 
ог from some Белей toXhe other. It need not, however, bo adequate. It will А 
suffice if the consideratich be of some value in the eye of «thd law. A good 
considération, that i is, an‘equitable consideration, fonstded*upon mere love, 
а әсі, or ТАА will not support а contract. 

The consideration of а contract may be present or future, but it must 
not, in order to be з enforceable, be past (1), 

The Indian Contract Act, though in the main founded on English case- 
law, does not follow the present English law on the subject of considera- 
tion (3), In Indian law, theeprinciples of consideratio 
are contained in sections 2 (4) 10, 23, 24 and 2b of 
Bbove Act. The doctrine of oopsideration is enunciated in весі 
clause (d) of the Act, It runs thus :—" When at the desire of.the pr 
the promises or any other pewson has done or abstained from 
does or abstaing from doing, or premises to do or to abstain fr 
something, such act or abstinence or promise, is called а cong} 
the promise. " We shall now consider and analyse this clau 
what respects, this provision of the Indian law differs fro 
constituting the English law of consideration. 

First, according to section 2, clause (d), of the Indian Oo 
m Or abstinence constituting the consideration must ha 
suffered at the desire of the promisor. Thus in the case of 
Baldeo (3 the plaintiff sued {0 establish an agreem 
whioh the defendants promised to pay him a oommi 
through their agency in & basar in which they оосцріе 
tion of the plaintiff having expended money in the 
Bazar. Such money had not been expended by the 
of the defendant, nor had it been expended ky him for 
was held by the Allahabad High-Oourt that such expen 
consideration for tHe agreement, within the meaning of 
of the Contract Act, and the agreément did not fa 
clause (2) of the Act, and was void for want of.copside 
law on the point is identical, У 

Secondly, in English law, in order to sustain an acti 
the eongideration must move from the promisee (4), But a 
2 (d) of tHe Indian Oontraot Agt, the consideration consiatin 
abstinence may proceed from the promisee as well as from 
The provision of thé Indian law does not appear to be foun 






































Indian lav. 





(1) Lampleigh v. Braithwait, Hobert 105. 4755 at p, 798. 

(2) Вее the observation of Рата О, J, * (3) L L. В. 3 АП. 2131, ** 

in біла ү, Abraham, I, L.H. so Bom, vee Oontracts,” 4th edition, 
. e a * 


Ф * . 
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Dutton v, Poole (1) may,'in a manner, be said to Y the.$oundation of the 
above provision. This case Was, however, subsequently overruled by that of 
, * Tweddle v. Айыб Ха). "fn Ohinnaya Raw v. Bamagd (3) and meo in 
* Sqmus Pillai v. Anamthanotha Pillai (4) the Madraf HiglwOourt followed 

„. Dutton-y. Pools (5) and@distinguished Tweddle v. Atkinson (6). °" 
Thirdly, according to English law, in order to have а legal effeot, the 
consideration of a contract must not only be something which the romisor 
asked for and got, but also must be “good” or “valuable,” that is, some- 
thing which not only the pgrties regard, but also the law oan regard as 
ving some value. Section 10 of the Indian Oontract Act enacts that 
ements are contracts i.e, enforceable, if they are, amongst other 
ions, made fora lawful oonsider&tion. In section 23 of the Act, 
inds Е consideration are declared to be unlawful. Then section 25 
hat agreements made without oonsideration are, with certain 
exceptions, void. But nowhere in the Act it is stated in terma 
eration is lawful or otherwise sufficient, if itis not “бой” 
in thesense in which these terms are used in English law (7). 
nglish law, there must be some “detriment” to the pro- 
the provision in the Indian Qontract Aot it does not 
der to constitute a valid consideration, the presence of 

о the promises is a requisite condition (8). 

g to English law, the consideration in a promise may be 
but must not be past. But section 2 (2) of the Indian 
s to lay down a different law. In dinglish law, the 


































eld ,that, asa genera] rule, a past tonsideration will 
To this general rule, an exception was made 
considerdtfon will sustain &n action if the considera- 
ant to the previous request of the promisor. In the 
s done or abstaiged from doing” in section 2 (d) 
e Legislature seemà to have adopted the above 
expdiition of the rule contained in the above 
dian law леву be found in {the judgment of 
mbay High Court Јо the oase of Sindha Shri Съра, 
aliaa Vasir Mahomed бо). His Lordship hetd that 
on ® (d) of the Contract Aet" services already rendered 
the promisor are placed on the same footing with such 


A 


. tract Ach Peal | 
* (8) Ibid, p. 34. M 
* (9). Hébert 105; 1 Am. 1, О. 153 
(10), I, L, Beso Bom. 765, ai p. 758, ^ 
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oint is the case of Lampleigh v. Bratthwatt (9).. In • 
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services to be rendered, and constitute a good consideration for a definite 
ргошіяр.. Road by itablf ond without the ligm of tha Englloh enso, the 
seotiqn scoms to«mporüthat although a service may Myo beon done ase / 
a favour, and avithout anything to indicate that payment’ was intended on 
eithér'eide, the person who has reoeired the service, may afterwards, by , 
his own promise, bind himself, as by в covenant, to pay for it (1). х 
"E. ` : Sxoriox II, GENERAL RULES, 
We shall now disouss some general rules relating to the law of conside te- 
tion. E i e 5 
L Consideration is essential to the validity оў а simple contract. 
In order to constitute an ouforceable agreement nof wer seal, the 
be a vglid and sufficient consideration and as to this, the rule ів that a 
consideration or recompense for paking, or motive or inducement to 
promise upon which a party is charged, is of the very essence of в 
under seal, both аё law and inequity, and that such consideratio 
бт the promise will be void, and no acticn is to be maintainabl 
Any such conécact without consideration is called a nudum р 
naked agreement. “A nudo or naked promise,” observes an 
where a man ptomiseth agother to give him certain mone 
build a houso, or to do him-such cortals sorvico, and no 
the mney, tor the building, or for tho service. These 
mises, bacause there is nothing asigned why they shoul 
think no action lieth m those cases, though they be not pe 
... Also, if I promise toanother to keep him such cer 
* such a time, and after I retuse to take them, there lieth no 
for it; for ic the promise bə so naked that there is no 
why it should bo made, then is а man not bound to p 
suppose that there was some*error in the making of the p 
rule was very oledrly discussed by Skynner О. B. in 
Hughes (6). „Нів Lordship observe as follows :--"I 
that every man is, by the law of nature, bound to 
equally true that tha law of this country supplies no m 
remedy to сощре the performance of an agree 
wepdfficient consideration. Such an "agreement is m 
quo тот} oritur dotio, ang whatever may be the gon 
in the civil law, it is in the last mentioned sense only 
understood in our law...... AJT consrects are, by the ‘la 
* divided intô agreements by specialty, айд. agreements by parol, 
“Gy Bee Üunninghanf anti Bhepherdon * (3) " Dootor and’ Student” 






































the Contract Act, 10th ed., р. 15. % e Ohsp. 24, a 
(5) Bee Chitty om Contracts, 14th edition, (4) 7 Term Reports, 89o n, 
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any В third olass, вв воре of the counsel have endéhvoured to maintain, 

ав contracts in writing. If tpey.be merely written, afa nob spgoialties, they ` 
„+ are paid, and a bongideration must be proved. Cofsideration ig, however, not 
essential to the тау of a contract under seal, irfasmuolt as the fact of the 
solemnity of sealing ang deliveiing a document, je regarded” at lag as im- 

porting consideration. . But it has never been held by the Comts in India that 
& contract made under seal, of itself, кошы there is 2 кыш conse 
deration for the agreement (1). í 

The reason of the rule which prescribes consideration as an `essential to a 
alid contract is that whe® a man promises - without an equivalent, he 
on fer probably promises ina rash and ill-considered way, ard 
тк ‘without the degreo of deliberation that should attend an ` 
ble ас As, moreover, the opposite party gives nothing in return for 
ise, he will be no worse off than he was before, if the promiso? recalls 
Ў right, therefore, that the proyisor should have ay opportunity of 
pt in cases, where, as in certain exceptions there aie especial. 
attending the promise which rendets it natural and equitable 
should be made, and, improper, therefore, thaj it should be 
e rule that simple contract without consideration is void also 
eguard against undue influencd, fraud and the like. 
oubt, some exceptions to the general rule. In England as 
* in dealings arising out of negotiable instruments, such ав -—7 
ills of exchange and prÓmissory notes, a promise to pay 
oney may be enforced, though the promisor gets nothing, and 
s nothing in respect of the promise." hf Mille v. Barber (3) 
the cage of bills and notes, unless the transaction be 
sgine suspicion of fraud, в considerat/bn is to be presumed 
nirary isshgwn. Similarly, in the Indian law, section 
le Instrumente Act (4) provides as follows :—Until the 
the following presumption shall be made :—(a) that every 
t was made от drain for consideration, and that every 
16 hgs been accepted, indorsed, negotiated or transferred, 
d, negotiated or transferred for cogsideration.” Section 
tract Act -provides three exfeptiong to the general mle 
de without considetation are void. They are: m) whey, -— 7 
in, writing and registered, and i is made on account «of natural 
lon between parties standing ih ‘a near relation to bch other 
ө ‘agreement іва promise to compensate* wholly or in part. 
who has already volufttarily ddhe- some thing {@ the proe* • 
ak Бань Венай Boing v. Buboos (3). 1M & Won, ао ~ 
Singh 130.1 А, 9а, e (4) fot XXVI of 1881; Boo Ramialv. 
Ounningham and Shepherdonthe Hasan, 3 B, L. B. O'O, 13% , : 

trasi Act, 10th ӨЙ, p xiv. я . * % i 5 
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i ТИ or omethinds which the promisor vii logally байр is "do; 
| and, (3) when tho aglpomont is a promise made in writing and signed by 
the person to be chsfged therewith, or by. his agen? generally or, J 
specitlly authorised in that behalf, to pay wholly or yf pérfa debt of which " 
the qreditor might have enforced payment but for the glaw for the limitation’ of 2 
suits. But there must be a distinct promise and not a mere acknowledgment of 
the debt. , In the case of Manongi Singh v. Sarat Lal Mahto the Calcutta 
High Соб held that if it executes а conveyance in favour of B by way af 
makwrast and the document is registered and delivered, it ів operative, even 
| thongh ! 19 provod that tho omaldorasion agiccdl upon hoa noi boon pald t 
We ate now to consider whether a meia moral obligation is а suffi; 
consideration for an express promige, though no legal liability exist 
the prgmise was made. In the case of Hawkins v. Saunders, (1), deg 
Moral far back as: 17%5, Lord Mansfield O.J, and Bull 
obligation. , of opinion that a mral obligation ів sufficient 
promige. This view of their: Lordships seems to have been 
the case of Beaumont v. Reere (3), and the rule of law now 
moral consideration cannot support a contract at law. Again 
Еазфшоой v. Копуот (9) itp was held thata — poonninry 
conferred by one person upg, and accopted by another, is п 
~~,  deration as will support an action ons subsequet expre 
latter to compensate the former. On this principle, it was 
that the seduction of, and cohabitation, with a women was le 
for a promise to Pay her yearly sum for her maintenance 6 
is, however made in the case of obligations which could be 
*the interventiqn of gome positive rule of law or statutory 
with a view to the general benefit, exempts the party ufd 
from liability, as for instance, debte and conbgacts of pe 
&o. barred by the atatute of imitation, and so on. In theg 
promise operates to revive the liability and take away th 
by law. Sectio 25 (3) of the Indian Dontract Aot makes 
П. Consideration must be legal, ` 
Whenever a partpweoks to enforce a ogntract, in cons 
: contract is enforoeabN or nof, the Court looks to the lawf 
но S. 23 of the Indian, Contract Act declares that по 
agreemen] is lawful if—(1) it-i forbidden by Jaw, or (2) iteis 
that, if permitted, it оа defeat the provisions of any law, or 
sont, or (4) it involves or implies injury to the parson or prope 


“(40 bed. ah Rampini and Gupta — . (3) 9. B. 48s (1846). 
JJ. Ita validify cannot be апі by а (4) 11 Aa F, 438 (1840). 
third party. * (5) Beaumont v, Roero 80, В. 48 


(2) Сор, 489, 190,8294. alto Chilly cn Cc ri&cir,4th ed, pp. 
n . e ° 
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9 
or (5) the Court regards it as immoral or opposed to риЙіо policy. 
We shall nowconsider each of the above grounds of illegality’ зби 
> “tho PE and Madian Jaw under each head 
І. Consideration of dh ovement to uaina ИЗДЕ y o 
$ Tho statutes or enactments which prohibit or penalise oertain contracta 
may be said to relate (i) to acruiety of revenue, (ii) to the protectin of the 
public in dealing with certain articles *of ccmmerce, or ‘in dealifg with 
certain olasses of traders, ind (iii) to the regulation of the conduct 
certain kinds of business ы). Bir Frederick Pollock in his work on 
act lays down the principle in accordance with which cases fallmg 
is head, are to Be decided. The principle runs thus :—“ When con. 
presented by statute for the conduct of any particular business от 
d such conditions are not cheegved, egreements made In the 
business or profession ale void, if it ayjeais by the context 
of the Legislature in enforcing the condition was the main- 
order or safety or the protection of the persons dealing With 
e condition is imposed; but they are valid if no specific 
to the specific transaction, and if it appears that the condi- 
for merely administrative purpodpa, that ів, the convenient 
e revenue” (2), The learned author has given a summary of 7 
tutes of the nature indicated above. But we shall mention here 
of them and give their counterpérts in the Indian sietuie-book, 
а) Bale of offices,—By the 6 & 6 Edw. VI, о, 16, ss. 2, 3 andthe 49 Geo, 
IIL, о, 126, it is provided that all contracts, і. ө. of sale or transfer for money ° 
Bale of offs, © profitJrelating to appointments concerning " the administration: 
"of justige or the celflection of revenue, от to any office in. the 
gift of the Crown, and any commission, civil, пата] or military, and any 
place or employmenj in any public department or office of Government, shall 
be void. Similetly, in Indien law, the Traħsfer of Property Aot? provides 
that a public office cannot бе transferred, nor can the salary of a public office 
whether before or after it has become payable. : - 


(b) Sala of pension.—The 47 Geo III., o. 25 enacts that n agreement by a 
retired military officer to dispose of his pension for-valuable consideras&on p 
• void @). Similarly, the Idien law (5) provideq that 
eSak of stipends allowed to military and oivil pensigners of Govein- 
ment ‘and political pensions cannot be graneferred, ed 























| 
| (1) Beo Anson on Соло р. 186. К ә (3) м of 1962, sectione6,  olange 
| (з) Bee Pollock on Pontract, р. 398, Bee (/ў 
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also Pollook on the Indian Contract Act, (4) Boe Lloyd v. > Bod ЗОШ, 1716. ' 
P1 e °’ Я * (5), АсЫТҮ of 1882, on 6(4. . 
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(0) Ga "ts and swagers.—It ің epacted by the 8&9 Vict. c. 
109, в. 4 8, all oontrfüis or agrooments by way of gaming or wagering | 
Gamisig contracts shall be ‘null and void, and that no часі or suit will lie s 

and wagers. * to recover money or any valuable fing alleged to be Won 
upon any wager, or which shall have been: deposited in the banks of any ° 
person За abide the event on which any wager shall have been made. 
But it i$, however, provided that the prohibition of gaming or wagering con- 
tracts therein contained, shall not be deemed to apply to any subscription or 
contribution for or towards any plate, prize ow sum of money to be awarded 
winners of any lawful game; sport, pastime or exercise. A simiJar proviai 
made in saction 30 of the Indian Contract Act 

(d) Contract in breach of the Excis Law. The Bengal Exqise А 
вц Aot framed for the protection of the revenue as well for oth 
„ objects of publio pelicy, such as public morals. 

breach of therefore, for the sale of fermented liquor, en 

Ecce Law. — person who has not obtained a license under 
and cannot dorm ihe basis of а suit, In the case of Bot 
Wooma Churn Sur (а), the plaintiffs’ who had not taken 
. the sale of fermented ligor under Bengal Act VII of 1 
mm, defendant а certain quantity of porter and beer, and sued him for 

of. The defendant contended that the contradt was-void under secti 
Contract Act inasmuch as the plaintiffs had sold the goods without obta 
license under the Excise Act. It was held by the Oalcutta High Court th 
agreement was void. . West J. in his judgment m the above case observe 
* “Both on general principles and the terms of the Aot itself, this Act 
cannot be .said tobe a new Revenue Act, but it ¥ en Aot, having, no 
doubt, the protection of the revenue in vil, but having in view also fhe im- ` 
portant object of publio pBlicy? (3. The case of Ritchie v. Smitte(4) was 
decided under thé statute 9 Geo. IV. с. 61, which was held to be for the 
protection оѓ, Ше revenue ав well af that of publio ioral, Simitarly, an agree- 
ment to sub-let a license for the sale of gpirituous liquors is void fox illegality. 
Thus, in the case ef Judoonath Shaha v. Nobin Ohunder Shaha (5) decided 
„ under Bengal Act И of 1866, Couch 0. J. held that the intention of ‘the Act 
igs pat the person who had the license should keep in, that ie, dwell i in, and * 
have tHe management and ogntrol of the shop or place @ entegainment, gnd 
that a contract By. which he lef the shop and the use of the licence for a fxed* 
time, recovering "rent, was contrary to o the policy of the law, and would come 
e "* ү Aot Vof 1898. m + OB. a T 
(з) 191, В. 16 Oal a36.. • J)a W. В. «Sf; Beo Debi Prasad v. 
(3) L L- В. 16 Oel. at p. 440. d Rep Bak L L ВБ. io АП, 578 decided 





og,similar statutes in force in land under the N, W.P. Act (XXII of. 
and the general fule deducible from such e ate . А КРА 
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"DAS , 

, Within the rule that a contract which is illegal or баў to public polioy 

cannot be enfowed. Likewise’ inf the case of Hormgajt Motalhaf v. Pestanjs 

eDhanjibhat (1), edécided Вет {Һе Bombay Abkari.Act (Wof 1878), it was 

hold that a contrac? entered into for the purpose or with the necessary effect 

‚ £ defeating a statute, Will not be enicrcedor recognised by the Обон, at 

any rate, when both parties are in pari delicto. In this case, A end Book 

a liquor contract from the Govemment. By the terms of that licdnes, they 

were forbidden to take a partner, and, under section 45 of the Act, they were 

iable to a penalty of Hs. 100, for a breach oftheir license. O entered into a 

ership with A and B, with a full knowledge of thecondition of the license, 

terwards filed a suit for an account of the partnership transactions. It 

that О was not entitled to any reMef, having enteied into the part 

direct violation of the law. The case of Gorden v. Howdends) is 

tinciple with the above case. Їй this case the House of Lords 

effect toa secret partnership for pawn-bioking? contrary to 

40 Geo. 11, c. 99. . 

ion of an agreement, which, if permitted, would defeat the 

law is unlawful, AE 

; the object of which is to defeat the provisions, as for 

Insolvency Law, is void. Thus, if the case of Kriehnappa 

Chetti v. Adimula Mudalu (3; where in a suit on apre © 
missory note it appeared jhat it had been given by the 
defendant to the plaintiff m consideration of his withdrawing 

eatened opposition to the discharge'of an ‘insolvent, and consenting to 

an arrangemeni among the general bedy of ceditcis who weie noi, though the 
insolvent was, aware of the transaction whereby the plaintif was to obtain 
a special advantage, 14 {ав held by she Madras High Court that the contract 
was unlawful, and it, tMerefore, «0 not te enfoyced, ard that it made no 
difference whether the advantage gained by the creditar consisted of a 
security given, Бу d third - party. An ggteement by which an insolvent 
who has obtained his personal, but not his final, discharge, without 
notice to the Official Afsignee or his other creditors, settles the 
claim ofeone creditor, and by which that creditor agrees fot to oppose his 
final discharge, is void as in fraud of the „other creditors, ard so а 
with the policy of tke Insolvent Debtors’ Act. ‘Though no creditor ig cun 

„ to*oppose the “inal d&charge of an insolvent, get a private egicement bya 
creditor with the insolvent by which, in consideration of à money-payment, 

the creditor binds himself not Ф oppese, is void, as opposed to the policy e eve 
‘the above Act ang as in frauds of creditors (9; In England, thgrg* gre 


Ф 









(1) LL, В. 13 Bom, 423. * (4) Naorojf v. Kasi, L L. R, ‘зо Bom., 
(ж) 12 OL & Е. az 636. i : 
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many cases in деве of this sort bate үсеп held to te void «n 
the above found (2), “í composition” Agreements between a debtor 
and a oreditor ofea Bird character are voit; conseqtegtly a creditor whe | 
hag executedva composition deed is entitled to repugliate Yt, if ho afterwards ` 
disSovers that other caeditors have been induced to execute the deed by, 
means of в secret bargain for payment to them in excess of the composition, 
even i$ the bargain was made after his own execution of the deed (2). Again, 
a composition-deed whereby a debtor assigns the whole of his property to 
trustees for the benefit of such of his creditors as should sign the deed with} 
а certain period is void as against the Official Assignee (9. ` 
. А contract to indemnify a surety is illegal whether the contract is e 
into by the prisoner bailed or by another person (4), so that if a d 
pani in & criminal case, deposit money with his 8 
indemaify surety. the terms fhat the money ів to be re 
* period for which bail is required, and 
to him, such defendant cannot recover the money, either 
such period (5), Similarly, in the case of Fateh Singh v. 
where X was required to furnish в security for his good be 
Code of Criminal Prooeduge (7) and Y agreed to be a surety 
that X could deposit with Y an amount of money similar to tia 
and the deposit was actually made by X, it was held by the Alle 
Court, in a suit brought by X, .after the expiry of the period of 
that X was not entitled to recover the amount in deposit from Y, as th 
of the agreement was to defeat .the object which the law has in vi 
requiring a person of bad character tù procure sureties, who would be теропв 
ble for his eonduot if he indemnifies them by making a deposit. A promise to 
pay the salary of a Reoqiver withouf leave from the Court, 
prs togar, even if unconditional, beg in contravention of the law (8) 
ed Court. is not binding on the promisor (9), An agreement hs to the 
gonnineness and due execution of 4 will—which must be» proved in some form 
* before any grant of probate oan be made by the Oourt,—if its 
Laie effect is to oxolude evidence in proof of the will, is not lawful, | 
proof of will. td such qn agreement or compromise cannot be enforged ш under | 


Ге е 57 Banai D. OD б Sé: 0, А) Lazmamlal .Kawakbirü v „ | 
“Мы Er BUB) SRP ОИ io Bom. L R, 


























Helling, 1 Н, & O. 7. 533. 
(9. бе paris Минет, 15 Q. B. D. боб) (6) I. L. Ba Ази, " t. 
ven Clty ‘on Oonifaots, 14th ed. p. 568. (T). Act X of 1872, section 505, corres: 


2. М ‚ Das v. N. C.eMaoleod, • pondifig to Aot V of 1898 soolion 107. 
үт ie Bont. 785, 4 Bom. L. В. 647. * ($). The Oode of Civil Procedure, 


(4). бм юнда ande 503 ої Ack XIV wf °1882, corresponding to 
Finanos Co, v, Musgrave, 1 i 537. Per Order 46, Rules 1-3 of Act V of -1908, 
North J. (9). Prokask v. Adfdm, 1.1, R, зо Oal 


Gh Herman v, Joushygr 16 Q: B, D.* 6%, . 
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as between them and the inspreps, no question of ро policy arose (9. 
likewise, a cottract of life insurance is not enferceable, if the dnsarcd 
\# commits suicide fifniowsly (3). An action cannot bë mainthined to recover 

the price of immoral ріо тев spld by the plaintiff to the defendefit (3. , " 

s i ion of an agreement ia unlawful, if 44 ia opposed to public 


When a contract is said to be void as “ opposed to public policy ш "MMeence 
в made to the principle of law in accordance with which “no subject can 
wially do,that which has a tendency to be injurious to the public or against 
ublie good,—which may be termed. as it sometimes bas been, the policy 
law or public poficy, in relation to the administration of the law :” 
v. Ear] Brownlow (4). In this case, Parke B. however obseryed as 
“Public policy is a vague and unsatisfactory term, and calculated 
certainty, and even when applied to the decision gf legal rights 
being understood in different senses; it may, and does, in its 
ean ‘public expedience’ or that which is best for the common 
unity,, and in that sense there may be evesy varioty of 
ing to the edacation, habits, talents and dispositions of each 
ів tq decide whether an act is against SpubJic policy or not. To 
to be а ground of judicial decision would lead to the greatest un- 
and confusion. “ The doctrine of the public gocd or the publio 
ty or ав it is sometimes called public ро оу,” aa observed by Pollock O. В. 
the above case, “ being the foundation Ж law, is supported by decisions in 
every branch of the law, and an unliyffted number of coasts may be cited as 


directly and distinctly deoidmg проп'фпітасів and covenants on the allowed 
ground of the pubic 


and on that опе” (5). Primed faci, all persons 
are frée to make =o please, and are usually and Icgally 
bound by them, provi ities required by tbe common 
and statate law. jd by Bir Edwafd Coke under the 
maxim, Nihil tum; (i. o. nothing is permitted 
which is шоо however, be said to be void, 
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Several Kinds of sca ens have been held to, be liga, ав fens oppored to 
public policy—as for instance, contracts made ‘with a view Ф compromising 
prosecutions for fefonies dt misdemeanoum, contracts im тей {аљ of trade or NC 
against alienatYon. of land, inoluding those which viola the law of parpetuitive; 
bonds for tho procrng of mürringes ; Gontmets not to marry; deeds and agrees * 
ments mado in contemplation of a future separation between husband and 
wife; cSntracts with foreign enemy ; smuggling ; maintenance and champerty 
and soon. In this connection, the observation of, Lord Ellenborough in 
Gilbert v. Sykes (1) may be noticed. It runs tyus:—‘‘ Wherever tho tolerat 
ing of any species of contract has a tendency to produce a public mischief 
inconvenience, such a contract has been held to be voit.” 

Of the above kinds of contract, which are opposed to publio 
&hall only discuss some which segm to be important. 

(a) Оотітз in restraint of merriags.— 1а is upon the gronn 
policy that contracts of this sort are held void (3. A rcoiproo 

uS between a man and a woman #0 marry each oth 

restraint ofe ably good (3) Bat acontract which restrams а 

marriage — marrying at all от from marrying any body, excep 
person, without enforcing q corresponding reciprocal obligation on 
is treated as mischievous to the general interests of society which are 
by the encouragement and support of suitable marriages (4). Clandestis 
tracts of marriage, to mislead oth&s, e. g. parents or friends standing in 
pdrenits, or in somo other partioulaNgelation to the partion, во us to.disappom 
their bounty or to defeat their іпіопі в in the settlement or disposal of their 
estates, are fraudulent and hence void In the civil law, all conditions 





























annexed to gifts, legacies and other ble interests, hich went to restrain 
marriages generally were deemed inc ublpp policy and held void. 
A gift, therefore, +o a wamah, of 1 , and also @ gift to 
a father if his daxtghter, who is u Id not marry, were 


treated as alpolute gift, the 
were а fraud upon the Jaw whi 
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conditions are valid must tlepend upon the circvmstanc& of each particu'ar case, 
What cond. € 204 will be vety materially affected by the’consideration how 
tions affecting efer the cofflition was one fairly applicable to the relaticn of 
та ang e parties, and the peculiar views арӣ situaten of the donor 
j and dónee. As forinstance the condition ina device by A 
in favour of B that such devise should cease if B should marry a Scotchman, is 
legal Q). ‚ ө ~ 
In Indian law, secticn 26 of the Contract Aot enacts that every agrcement 
in restraint eof the marriage of any person other than a 
minor is void, 
Marriage brooage contracts. Contracts and agreements respecting 
e—caqmmonly called marriage broesge contracte—bty which a party 
engages to give another a compensation if he will tegotiate 
an advantageous matgiage for heim, ate void, as being 
contrary to public policy. Any money paid under such a 
recoverable in equity (2), Acontract for rewaid to ‘assist a 


Indian law, 


bro- 


aintenance and champerty—Ohampegzty is properly a bargain bet- 
ween a plaintiff or a defendant in a cause, campum partire, 
to divide the land or other matter sued for, between them, if * 
they prevail at law, whgteupon the сһатрегіют is to carry 
on the party's suit, at his own oxpensgfMaintenance—(of which champerty is 
a species)—is properly an officious іо Й meddling in a suit ‘which no ways belongs 
to one, by maintaining or assistingfeither party with money or otherwise, $o 
progecute or defendit. Each ofthese is deemed an offerte against public 
justice, and punishable accordinfly, both at the commmon law and by statute, 
as (Ünding to keep alive strife and contentitn, and to pervert the remedial 
process of the law into an engine of oppression.(4) There is. however, no 
law in forc8 in India similar in its effdbt to the Englieh law pf champerty and 
maintenance во as to тёойет void an agreement, which would, were such 
English law applicable, be considered champertous. (5) _ 

(d). Contract in restraint of trade, — bond, covbuant or agreement in 
restraint of trade gengrally is bad, but а contract in partial restraint, of афар" 
——— M a. — a ———— M —————— 


s Oe, 
(1) Ibid seotion 291 О, dube a person to others of the opposite 
«2) Ibid seokión 260-263. pex with a view фо marriage or to bring 
(3) Hermann v. Charlenoor® 1 K, B. sbogt the marriage of а person with 
34; з К.В. 123; cited in 4 O. L. J. 18 p. There some one noi partionlarly specified, е" ө 
is no distinction fo point of principle baj- (4) Shorgemagption 1048, e ° 
ween  contragt to procure fdr another in, (5)Beo Bhagwat Dayal*v. Debi Dayal, 
marriage, ag ügsband or wife, а oertain L If R, 35 Cal. 420 P, О, 






spesified person and & contract to intro- . * 
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ТЖЕ ТТ if made" upon a consideration actual and bona “fide and 
resraimipf ° поё colourable merely will, provided it does not impose P 
trade an «mreasenablo degree of restfiction, b&tpheld(). The `s 
leading case of this subject is Mitchel v. Reyrplds (2). Section 2% 
of the*Indisn Contract Act enacts that— with the exception of agree- ° 
menta not to carry on a business of which the good will is sold, of agreements 
between páfiners before dissolution of or during the continuance of any part- 
nership— every agreement by which any one is restrained from exercising а 
lawful profession, trade or business of any kind, ig,to that extent void, In the 
case of Shaikh Kalu v. Ram Saran Bhagat (3), R took an agreement from 2 
out of 30 manufacturers of combs, when by the latter agteed to supply В wj 
combs, and not to sell the same to anf one else; Rhimself did not 
the agreement, and it was further stipulated that R was not bound 
the goods manufactured if he found #ћа there was no market for the 
held by the Caloftta High Court that the agreement was void as b 
straint ef trade, the restraint being unreasonable within the rul 
down in recent English cases, and certainly void under the wide 
seotion 27 of the Contract Act, and that the agreement was wanting 
and without consideration. œ ‚ 
(e. Contract in restraint Of legal proceedings,—Al] contracts prohi 
parties from bringing an action and all agicoments whioh purpoit to ous 
ая Oourts of thoir jumediction am void (0. Au agreement t 
tract in : 1 š 
restraint of pay money in отіетҸ induce a party to stifle or suppres 
legat "0. evidence, or to g:ve evMence in favour of one side only, or 
not to appear as a witness in a civil вш а criminal prosecation, is void (5). 
о an agreement to oompoi-d or stiff\ criminal prgceeding for felony 
от for misdemeanours of a public natureN\ye. g. perj or the ПК is 
void. (6) An exception to thig rue, however, ів foond in cases where civi} and 
criminal remedies cq-exist, and so а compromise of a prosecution is thus per 
missible, that is to say, in misdemeanoym which involvo demt ges ty on injond 
party for whicl ho mny maintain an action, it ia competent for him, notwlih- 
standing they are also of a public nature to compromiso or settle his private 
damages in any way hà may think fit 7)» Aftother exception to the rule is*that 
an agreement to refer existing or future differences to arbitration may be en- * 
of (Запа that an agreement to compound oivil* rights or to forego or 
settle an action that has been commenced (9) or to discharge a party from impri-" . 






















(1) Bee Jones v. Lessel Н & М. 189; (5) Collins v. Blamierm, 3 Wils, 247. > 
See Віюгу on Equity Jurisprudence, s 393. (6) Keir’ +, Leeman, 9 О. B.e1 395° 
a) 1 P, Wma.281, Bet Ogitiy on Contracta, p. 565. 
(39 Qu, J. 216. Ваневан 407) Ibid. > 
Ohunder v. Raj Coomar, тт W, V. 370. e (8) 17 &18 Viol, cis ug 11; Topor v, 
(4) Llorton v, Bayer, 4 Н, & М, 643; 59 Lindon, 1 Ell, & Ell, 825; 28 $. J. Q. B. 962, 
L. J, №, 28, ы " б, *(9) Harding v. Opopgr, 1 Stack, 457. 
* 
in .. 1 
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gonment under civil process, or his goods from distress 4 execution, is valid (1). 
In Ind'a, the gages in which» the compounding of an offence ёв permissible aie 
e mentioned in войоп 345 e$ the Code of Criminal Procedure (2. Section 28 of 
*  theIndian Contract Apt епасів that agreements—excepting ga agreement to 
refer to arbitration any Wispute that may arise between tbe parties от amy ques- 
tion that has already arisen —in restraint of legal proceedirgs are void. Where, 
however, the defendant agreed to execute a kobala of certaip Jands «p favour of 
the plaintiff in consideration of the latter's abstaining from taking criminal pro- 
ceedings against the former with respect to an offence which is compoundable, 
jt was held that the contract could noi be regarded as forbiddon by law or ав 
inst public policy and hence it could be enfoced (3). If, again, parties 
ge to avoid the nocessity for lega] proceedings their arrangement is sup- 
by ға сїөпї consideration | to шш from proceedings, oivil or 
(4). 












lnow consider whether thé deas for ane illegal contract 
e ornot Where money has been paid in pursuance, of an 
illegal contract, itis generally irrecoverable, But, in some 
cases, it is recoverable as “money had and recefved to the use 
of the party paying it" ав in the following cases (5);—viz.—1, 
* When the contract remains ergouiory, though the plaintif 
mfendant be 4n part delicto. When the plaintiff authorizes his money to 
applied to an illegal purpose, be may recover it, before it has been paid 
ver or applied to such purpose. 2. М is recoverable from a atake-holder 






y the stake holder to (he other party, of 
was paid over aftef notice to contrary. 3. The money is recoverable 
although the contrac be eceouted, if the plaintiff be not in part delicto with 
the defendant, as where money is extoried from tHe plaintiff by the threat of 
prosecuting a рева] action against him. Бо in Smith v. Cuf б) when the 
plaintiff gave the defendant a promissory note for the like purpose and was 
compelled to pay on it at the suit of a third person to whom the defendant had 
indomed it, the plaintiff was held entitled to recover the amount from the 
defendant in this form of action. But, in a similar case,*when the plaintiff had 
voluntarily paid the note to the defendant, it was held to be a volunjary pep? " 
Jent which be cowld not recover back (7), Money i is not tecoverable when . 

* е contract is, eceouted, and ihe plaintiff is in pari dalíoto with the defer 
damt. Thus, ius, when on a criminal charge an order was made on A to find surety , 





(1) Brett т, Clo у, Close, 26 East 300, e * (5) Bee Hoso on Nis гім Evi 
(х) Act Y of 1898; e Ve dence, анн бт pp. 618, 639. 
ш Anir Кау. Amir Jan, % О. • (6) & В. 160, 
N. 5. (7) v, Дар, іо Ad, & Hea > 
(4) Bijoy Ve Girindrg, %0. L J, 458. * ‚ fe š 
°* e А e 
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for his good behaviodN and B became such surety Оп the tenus that £50, 
the amount o% therecognizance should be deposited by A with B, ag security 
io him,*A 6ould pot recdver the amount, either hafore orafter the expiration ө 
of the period оће recognizance, and although be made'no default (2). So, in 
the case of a surety for the appearance of a prisonér in a criminal case (3), 
Portial execution of the contract is sufficient to prevent the money being 
rocovoredgeback. The agent of a party ta en illegal contract, who 1eceives 
money paid under it to the use of his principal, cannot sot up thé illegality 
of the transaction in an action brought against him by his principal. Bub it 
is otherwise where the receipt itself ів illefal and the agent ts theref 
partiospe oriminis (3), : 5 
. А contract cannot be enforced where the consideration for it is illegal, 
in par&only (9. Where, however, the consideration is а legal one 
promises on some legal and some illegal, the former may be enf 
not the latter, 65) Тһе Indian Oontract Ао (6) provides that 4 
of a singlo consideration for one or more objecta or any one o: 
one of several considerations for a gingla оъјось, ів unlawful, th 
void. As for example, A promises to superintend, on behalf 
manufactare of indigo, and an illegal traffic in other articles. B 
pay to A a salary of Rs. 10,Q00, a year. The agreement is void, the 
A’s promise, and the consideration for B's promise being in part illegal. 
[To be concluded, | 


* 







RECHNT ENWLISH CASES. 
EMPLOYER "AND *WoRKMEN—OCompeRgaivon ы biio— Workmen's Com- 
pensation Act (6 Edw. VII, о. 58) в. N-A teamstekin the coumo ef his 
employment was eating his dinner in his emplðyer’s stable, ard while doing во 
was bitten by a cat belonging to the stable and -was seriously injured. * Upon 
application for compensation under the Workmen’s Comptnagtion Act, 1906 
Hold that the accident arose out of and in the course or his employment 
Rowland +. Wright, [ 1909 ] 1 K.B. 963. \ 
IxSURANOR, ( Lrg )— Husband and Wife—Insurancs by Husband on 
-„ Wife's Life—Intorest—Life Assurance Act, 1774 (14 Geo. З, с. 48), вв. 1, 3— 
Uti, Women’s Property Act, 1882 (45 £46 Vict, c. 75) в. 11." A husband 


(1) Бегали v, J euchner, 15 Q. В, D9561; (5) Kearmey v. Ooliery бо, 
Fatsh Singh v. Sanwa] Singh, LL.B. 1 19. B. Yoo О, A. Bee. Roscoe on Nisi 
„ Allah. 751. : Ppine Ewidenos, p. 665, and Ohitty on*Oon- 
* (з) Pilson æ. Sirugnell, 7 Q. B. D. 48 ragh, p. 550. . 
aa corrected by Herman jasittigiqer NO Act IX of 1872, воб, 24. . 
(3 Bosooe оп Nis Prive Evidenoe (7 Illus|ration to section 24 of Act IX 
18th өй. pp. 618, 619. ' * of 1872, „ 


4)" Cound v, Grimwade, 9 Oh. D. 60$, — 
* © e 
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has such an insurable Jniegeet m his wife's life; and therefore, it is not 
necessary in order to establish &he validity of a policy of inpurayce effected by 
a husband орой the life об, рів wife to give affirmRtive gvidente ‘sto the 
exisjence and extent (f a pecuniary interest of the husband inyhe life of his 
Wife. The interest is prüsumed to the extent of the amount insured by the 
policy. А husband and his wife effected with an insurance association а 
policy whereby, in consideration of a premium of which egch pai gars na 
of money was made payable upon the death of whichever of them should die 
first to the survivor. The wife having died the husband brought an aotion upon 
e policy to recover the ройсу money:— Held, upon the íooting that the 
icy was an instranop by the husband upon the lie of the wife, that, 
ithstanding the provisions of the life, Assurance Act, 1774, it was not 
, in ader to maintain the action, that the plaintiff shouid prove that 
pecuniary interest in the life of bis wife. By Farwell LJ. ard 
J.: The policy might also be regarded asa valid jnsurance under 
Women’s Property Act, 1882, в. 11, by the wife of her own life 
e for the benefit of the husband, contingently on his surviving 
v. Fleming-[ 1909 | 1 K. B. 800, • 
Law—Murder—Drunkenness—Manslaughter—Prisoner 80 
Drink as to be incapable of knowing frat his act is dangerous— 
to Jury. , Upon the trial of an indictment for murder the question 







d the natural consequences of his 
in the oase of a бап who is drunk 


he was incapable of Knowing thatfwhat he was doing was dangerous i, e. 
likely® to inflict seriofs injury., Æ this be proved, the presumption that he 
intends to do grievous bodily harm is rebutted? 

Upon the trial of a prisoner for murder evidence was given that he 
was drunk at ¢h&time of the commission of the act charged, and jhe judge gave 
the following direction tp the jury— In the first place, every one is 
presumed to know the consequences of his acta. If be be insane, that knowledge 
is nof'presumed, Insanity is not pleadéd here, But whese it is part of the 
essence of a Crime that a motive, а particular motive, shall exist in the mindy cf 
the man who goes tha act, the law declares this-,-that if the mind at that tme 
ів во obscuro by drink, if the reason ів dethroned and the man is incapable 
therefore of forming that inten{ it justifies reduction of the*charge {rom murder 
to manslattyhter :—Held, that the djteotion wüs right. The Kiag v. Meades” * 
[1909 ] 1 K. B. 896.. * А, atm, .* 

VENDOR AND,PURCHASER—Contract for Sale of Real Estats —Non-com- 
piéton on Appointed Day—Intsrest on Purchasemonsy—Legal Proossd- 
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ings by Purchaser SDsfault of Purchaser—Reaschable Conduct—Setiled 
Account. Qn atoontract for gale of real estate the purchaser took an objection 
whioh Went io the root of the title. Neville J. helddhat the objection was welle / 
founded and the title was bad; the Court of Appeal reversed this decision aud the ~” 
House ef Lords affirmed the judgment of the Court of Appeal. By the conditions А 
of sale it was provided that if the purchase should not be completed at the time 
appointagethe purghaser should pay intereston the remainder of the purchase 
money at the rate of 5 per cent. per annum from that time until the same 
should be paid, provided always that if the delay in completion should are 
from any cause other than the neg:ect or default $1 the purchaser, and if the 
chaser should at his own risk and expense deposit the pemainder of the par 
money at any bank upon a deposit,account bearmg interest and ehoul 
notice thereof to the vendor, the vendor should from the time of th 
only be entitled to such interest &s should be actually produced by 
во deposited. The day fixed for completion was September 2, 1907. 
ber4, 1907, after the decision of Neville J., the parc 
the balance of the parchasemoney, 99, 0003, ‘on deposit wi 
gave notice to the vendors. On February 28, 1908, he took the 
deposit account and paid it into Court underan order made i 
ceedings. The purchase was not yet completed, and the venders no 
-interest at 5 per cent. per annum on the balance of the purchase-mon 
the date fixed for completion up to February 28, 1908. The purchaser mai 
` ed that they were only entitled e inte;est actually prcduced by the dep 
account, and pleaded a settled accotgt: Held, that в decision by the Court tha 
a requisition is untenable is equivalenWto а decision that the purchaser is in 
* default. in refusing to complete unt& the objection is removed; that default 
‘involves breach of some duty owed to anMQer; that a pirson guilty of а bieach 
of duty is guilty of default, but in considering wheth& he is under that duty 
the Court will be guided by "the nature of the contract and all the circumstances 
‘of the cage; that there is по rule that conduct amounting «ёо default must be 
conduct which is unreasonable; that the words “doing what is 1ensonable 
ander the ciroumstanoes " used by Bowen Га 7. i In re Young and 
Harston’s Üonéract, (1885) 31 Oh. D, 168, 174, mean the same thing as doing 
what a person ought to do having regard to his relations to others, and'do not 
~ mgg any standard based on what a prudent man would do for his own pro- 
tection; that the rule there suggested that a vendor of real estatg is not guilty 
of default so long as he acts reasonably having regaid to his relations towards ° 
cther persons interested in „the contract applies to purchasers as well*as to 
* vendor; that in the present case the delay had been caused by the'eonduet of 
the purfhaser, who НЕ acing reasomfbly for his own protection had committ- 
ed a breach of duty towards,the vendors in repudiating the eentract although 
thé title was goed; and that the settled.actount under the circumstances was 
* ° ° 
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no defence to d olaim for intprogt at 5 per cent. In re Bagay Workington 
arid Cohen's бейка, [1909] 1 Gh. 648. dues 
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h The Penal Law of India. By Dr. Н.В. Goor, D. 0, Lt, LL. DY Vol. I. 
ОлтосттА : Thaoker, Spink & Co. 1909. Roy. 8vo. Pages cxxx and 1117, 
Price Rs, 16. 7 А 

HE Indian Penal Code is generally believed to be a model of codification 

perfect piece of legislation, The net result of Dr. Gour’s studies on the 

has been to show that it isneither tht one nor the other. The common- 

deaigfed to appear in two volumes. In this, tho first volume. ss, 1 

en taken up. The second volume is passing through the press and 

ht of day before long. We propose to have а critical review of the 
eoond volume is in our hands. 



















By МиллАМ GnEswELL DossoN, of the Inner Temple, 
ataw. Loxpon: Sweet and MaxweM, Ltd., 3 Chancery Lane, 
909 Demi 8 vo Pages xii and 180 Pric#9 s. 

matter of this book is the Finance Acts of 1894, 1896, 1898 1900 and 
hjch are set out in eatenso, with fallnotes on each. The Rules of the 
reme Court and the County Oourts and ble of forms pertainmg to the 
subject are reproduced. The book will befServiceable to those who have to 
deal with the subject of death duties. 








Kimes's International Puw p for 1909. PEE TT Kime 
Loxpon: Butterwofth & Co., 1 and. 12 Bell Yard, Temple Bar, W. 0. 
Orown 8vo. 1909. 

THe value of an International Law Directory to the publio at large cannot 
be overestimated? Mr, Kime has, in this book which has рафћей into its 
eighteenth annual феде; givew a selected list of truetworthy legal practitioners 
in most of the principal towns throughapt the civilised world, This list must 
be of gréht value if it is fairly representative. Con fining out attention з 
India, we find the Presidency towns of Calcutta and Bombay are shown К” 
have threo firms of attornéys each; while the gleeding cities of Allahabad, 
«Ahmedabad, Lahore, Rangoon and Surat are credited with „опе practitioner 
each. „А. list of inférnational cqnmissionets is given. And the telegraphio 
code and а Hst of telegraphic addregses are also items of ita usefulnóss, , 


Tha Workman'a Breach of Contract Act 1859, „Ву VARUMAL CHELARA 
Mirnowanpaml, В. А. LL. В. HYDRABAD Und). The Premeir . Presa, 
1909; Demi 8vo, Pages 11, 55, Erice Bs? 2-8-0, * 
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' Tue Workman’s Breach of Contract Act 1859eprovides forghe punishment 
of breaches of contract by attificers, workmen end, Jabonrert į jp certains cases... / 
‘Owing to the wmmary nature of its procedure; the provisions of the Act are ~ 
frequently resorted for a apesdy torminutlon of striks between capital and | 
labour. -This frequency has in some measure been indicated by the largo ' 
number g” oases that has have ‘been decided under the Aot, durirg the half 
century thatit haa been on the Indian Statute book. These cases are 
collected in this book. We trust, however, that the compiler will in tb 
next edition improvise skeleton ms of ‘agtt ements between'the emplo 
and the employed. . 


















Tho Inwo of Üonfosbion. By S. Кот, Rarristet-at law. Bomar AG 
Tripathi & Oo., Princess sfreet, Kalkadovi hood. Third Editi 
8 vo. 1909. Pages xxv and 1*6. Price Re. 2. 

THESR notes first appeared in the Caloutta Weekly Notes : 
then published in a book form. . The statement of Jaw cm tained 1 
edition’is made camplete by the inclusion cf all decided cases in 
in the official or private series of reports. We commend this bc 
guide on the law of confes¥ion. s 
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Ths Provincial Smal Cause 4с (IX of 1867). By K. 8. Da 
Narasa Arrar В.А. B. L'IDistrict Мопвій, Mantas. Anunda 
1909. Demi $vo. Pages 16 andŅ 26. Price Rs. 1-8-0. 

THIS ig а useful edition of the Act ‘hich. governs the practice and procedure 
obtaining іпе the Provincia] Small Caullg Courte, The,notes which are compiled 
from all available cases decided undeñthe provisions of the Act areefull and 
well arranged. . ; 


A ania of the Law of Companies. By T. БлвтАСЁ Бмтун, of Linooln's 
Inn, Barrigtorat-Low, LONDON Stovens aad Haynes, Bell Yard, Temple 
Bar. 1909. Eleventh edition. Demi 8vo. Pages xxi and 316 Price 7a, Gd. 


Ws have reviewed the “foregoing СЗ Бава of this work оп two" ocasions 
 dindghave drawn the attention of our readers to it as it gives as briefly * 
and eqnoisely as possible asgqnoral view both of the prinoiplgs and practice 
of the law affecting Companies in England. Both these have undergone cons 
siderable alterations by the Companies (gonsolidation) Act 1908 end the 
Companies (winding-up) Rules mee Wee [^ timely appearance of this book will 













be spfrosiated in «Мату as coftaining the latest phase of the English, 
low of companies, ' ee 
8 . i 2M Medeae. Е 5 i 
e. d s . 
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ADVOCACY .AND ADVOCATES IN INDIA. 


good pld days. it seems, the profession of law мав all but taboocd, at 
tate it was not held in esteem. Fraud, chicanery and unfair dealing, 
ов humanity, were generally associated with it, and there is a 
ouplet which speaks of honesty in a lawyer а very rare thing, 
g to a miracle. 

‘God works wonders now and then, • 

There lies a Јатуег, ап honest man,’ 
lawyer and liar were in the language of „colloquial banter regarded 
nymous terms, and people were ав a rule very careful to avoid havirg , 
giness connection either with the one or with the other. This dread of 
e lawyer Һай become so very great that even such anoble and dignified 
writer as Lord Brougham is said to Y abes vent to his taunting spirit 
in describing a lawyer “ as a ica ав who rescues your estate {тош 





your enemies ond keeps it to himself] Lord Brougham was evidently hinting * 
at the pernicious prfctice of chgfiperty and maintenance which was во 
much fn vogue in England jor same time. But this dread of the legal profcasion 
was nobconfined to the Far West, it was also prev@lent in India, more евресіа]- 
lyin that part of it,which is watered by the holy Ganges. In"Bengal the feeling 
Tose so very Фі that Hindoo fathers weie quite ieiuctant to dave their sons 
trained up for the profess¥m of law. It was not until British rule was 
established on a firm basis that law game to be regarded with favour, and even 
then if was dealt with asa thing which required to be touched and handled 
with the utmost caution, But with the lapse of years matters have changed,- 
and the tide of publip feeling has now so thorogghly turned in its fatour that 

+ no profession" is more tempting nor any so much run after. Even before the 
close of the eighteenth century that tide had get in in Eufope, and when thut 
French Avvoate D' Agnersean, who was one Of the brightest luminarjos of" ° 
law and who rose to tbe highest ае position iwsimimeguniry, firithed, the 
legal profession had reached the very height of “‘siately eminence.” In spoak- 
ing of it he used эры which for itg elegance “| eloquence, no less*than 
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for its certitude and appropriateness, deserve to ba written in letters of gold, 
He said tha Bag ''is an order as ancient as she magistragy, as noble as 





















virtue, sm nece as ju&tico; itis distinguishgd by a character which is ө 
peculiar to ен, and it arne always maintains thb bappy and peaceful “ 
possegajon of independence, The advocate is tree without boing useless to his 
country, he devotes himsolf to the public without being a slave to it" (1). In 
this noblg profession independence is of all other qualifications tho most 
necossory. Evon the judge hinscli cannot bo во indopendent зь the -ndyoonte 
who conducts oasos bofore him. Tho former hns some earthly suporivr to 
render account of his conduct to, while'the latte®is answerable to none but hi 
creator in Heaven. “A self-respecting independenge in the disohar 
professional duty, without denial or diminution of the courtesy 
respect due to the judge’s position, is the only proper écundati 
cordial personal and officiale relations botween Bench and 
Many instancgs of this independewco are on record, but the on 
Matthew Hale, so much extolled by the amiable poet Cowper, в 
most markod and is only vompamblo to the wonderful айю 
whioh Bir Edgard Ooke had shown in the teeth of the declared 
His Majesty the King. When Sir Matthew, in the case of Lord 
ed very forcibly for his client, he was threatened by the Attorney-Gen 
- the vengeance of the Government, But that bold advocate in reply sa 
' * ‘am pleading in defence of those laws which ‘the Parliament have dec 
they will maintain and preserve; [am doing my duty to my client, and I 
not to be daunted” (3, Sonothing daunted, he went on fighting tooth and 
nail for his client, fnd, until he had delivered all that he had io say, did not 
• rosumo his seat, whióh bo ui lagt did amkelyt the mute wonder and admiration 
so о1одпоп у ‘beaming forth from tho 1рвоЁ his orotmled audience. This, 
the advocate should always possess honesty apd couragi to set at naughiall 
personal considerations and *think of no other consequénce than what would 
‚ result to the publie from the faithful discharge of his sacrgd trust. But mere 
independence yould be all but injurious unless it be united with learning. An 
advocate shouldcarofully study his cliont’s case bogh as to fact and as to lav, 
and find out its weak as well as its strong points. He must alsobe speedy in 
making his inquiry, eut shodd be alw&ys on his guard against being hasty, for 
нр gonorally found. thut hoto, Bu for from oxpediting business, unly clings and ° 
hampors it the motu. Indeod, an advocate should dlways bear, in mind tho 
well-worn adage, "They who ‘aro quick in searching, seldom search to the • 
quick.” Such men fronerally, if not invariably, miss their’ end and find tkom- 
* * «solves in tha midst of utmost cohtusion. 24 " ° 
7") Воо Orgake Јао нз of Law eka Lawyers, (1883), 9. 199. 
(з) Canons of Etos adopted by the Amenioan Bar Association, m 
(зу Две the Londyn jurist, Artiole The Barrister,” Yol, Ш, 1832. 
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But before taking up a case itis the duty of the advocate to see that the 
than who seeksfhis professiofal "assistance well degerves t hafe a verdict in 
* his favour. If Hb loes not*elieve it, his unbelief will appear te the Judge, 
‘desptte all his prdtestations, As Emotson says, "This is that Aaw whereby a 
e work of art, of whatever kind, sets us in the same state wherein iherartist 
was whenhe made it." ‘That which we do not helievo,” ho oontinnes, 
"we oannot adequntely say, although we may repcat the words-wovor во 
often" O', In fact, no advocate should touch a dirty brief ; that is, when his 
object is to get justice dono he should not ally himself with one who has not 
ight on his side. Surely, a lawyer is not obliged to act either as adviser or 
ate for every pewon who may wish to become his client. He has the 
to decline employment, . 
hile it'is the duty of every advocate to fight to the utmost of his 
his client, he should always steadffstly Lear in mind that the great 
by him is to bo performed within and not without tho bounds 
ойсо does пов permit, much less does it demand of him for 
iolation of law от апу manner of fraud or chicane. He must obey 
cience, and not that of his client. Cendour, honesty’ and fairness 
he guiding principles of his conduct. e 
taking” all things together, the conclusign is almost inevitable that 
not easy to be a good advocate. Many qualities go to form sucha 
тасівт, and where same of them are wanting, the result is not such as one 
could heartily wish. A first rate advocato is ag rare a spectacle ав a first rate 
Judge. In England Erskine was such an advocate, во wag Berryer in France. 
Both in England and in France the, legal profession fas made wonderful 
progress, and seems to have taken thg shine out'of every „other, profession, at^ 
leagten а pecuniary point of view. Ao other profession opens out such glorious 
prospect for one to afortine in a comparatively short timo, provided 
. that he possesses all the important qualities of an advocate, and knows how 
beat to use Њар t@advantage. But it should never be оона that the lega] 
profession is *a:branoh of the administratfon of justico and nota mero money- 
getting trade. 

In India the profession of an advosate is of a rpcent date. We possess no 
information as to what it was, if ib existed аё all, wher the Hindus were in 
power. The master is ipvolved in dim obscurity, d it would be digiculs, if" 
not impossible, to beak through the thick migt wf ages. The Hindug had held 
sway for a very long time, and it was not till ће beginning of the 13th 


















century that their power wasslestrdyed by the Mahomedans who took their . 


place as supreme lords of the lang. кл during the Mahomedan fule we hear 
only of Kasis and Méftis, ag in Hindd times wo то” Dharmeühfkars; and 
not of — vakila ав а recognised body, Forensic poro was almost 
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в thing unknown, and if any person stood in need pf extraneous aid to support 
‘his cause, ot o ddfond his, person, he never gdtit? As a matter M fact, if a party 

ühose to way anything for qnd on bohalf of himselfem п Сопг ef justico, he had * 
to say it himsdM; he could not do во by proxy. lá was not tilt the advent of tho 

Englisit as rulers of the country that the legal profession came into vogue. In , 

the inception of their rule we hear little or nothing about lawyers, and it was 

not till ёв establishment of the Supreme Court at Calcutta in 1774 that the 

legal profession frat made its appearance. ‘True it is that before that time both 

the Mayor's Court and the Sadar Courts had been established, but in reither 

them was advocacy practised аз an art. The Mayor’ в Court was " supersed 

by the Supreme Court, The Sadar Courts continwed as boforo an 
course of time native pleaders wore permitted to practive ihoiein, 

- the pleaders were not looked upon with favour; in faot, théy were 

a disreputable class, and peoplé took the utmost care in dealing và 

As years rolled on, their status showed considerable improvemen 

werefound somewhat in favour of them ав а body. In the E 

where English law was administered. the legal profession hed a 

small, beginhing. In its inception the English bar had only one 

monarch of the forensic domain wae Mr. Thomas Farrer. This gent 

out to India as Private Secretary to Colonal Monson, опе of the tour 

~ a appointed to agaist tho first Governoi-Goncral, Warren Hastings. in thon 

tration of British India; but on his arrival in Bengal he resdily dofied 

Secretary's coat and, haying donned the Barrister's gown, soon got himself 

enrolled as ап advQoate in the newly-established Supreme Court. In fact he 
„ "83 enrolled оп ihe very day that Coux held ‘its first regular sitting. True it 
" is that not long aftar, Mr. Farrer was followed by several oihem; but for same 
time he had no comrade on the forensic arena, and was, like captain Beulowes 
of the Court of Common Plegs in Queen Elixzhbeth's tite, “the sole Cock of 
the Walk," to use a colloquial expression. Mr. Farrer was an able man and was 
well road in English low. Ав pradtisod here fora few *yeags and, having 
amassed а large fortune rotumed to His nativo land whore ho lived in a princely 
style and died full of усотв and honours. Some other advocatos ulso did well 
at the Supreme bar, apong whom Fuston, Dickens, Pearson, and Slatke 
highly distinguished themselves. Their names are still chorished with fond 
‘*referd= In this way the English bar at Caloutig went on prospering. 
In the .Sadar Courts, too? ethe native bar Саво improved. Ad 

tat time Mr. М Baillie was the corypheus of ihe baz This genile- ` 
> gman possessed considerable , ability “and was fully convergnt With 
Indian Таи} In Mohomedan Jaw ho p wo cqual. That Inw waa his spo. 
ciality Énd the tréffiete which he foie are, still fegmided oa standard 
authorities on the subject. Asgbecamé hia deep legal 1ватї and wide, ex- 
perishoe, he wa appointed e « Government Pleader eto „Conduct шә legal 
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affairs of the East India, Company. This office he held for some yenrs 
afd on his retirffment was sudcedded by that remarkable Indian who has loft а 
*name which is @gt like! ye о die out. This was, Babu, Prasanna’ Kumar 
Tagore, the most pfominent member of the illustrious Tagore famy of Calcutta. 
‚„ He was а very sound lawyer, and, as regards Hindu law. his position was 
, ав unique as his immediate predecessor in office Neil Baillie, an expert 
in Mahomedan law. He had immense practice and as a matter of act had 
made a princely fortune. While he was leading the native bar, some 
nigunderstanding'arore between him and one of the judges of the Sadar 
iwani Court, whereupon ho threw up his Goyernmont Pleadership and soon 
censod altogether te practiso. Tho woll-known Tagoro Law Professorship 
onument of his weal and munificence in the cause of legal leaming of 
e was a*devoted lover. . 
rasanna Kumar Tagore was in the heyday of his professional 
Prosad Roy was steadily® making his way аў ће bar. He 
of parts, and was well vereed m Indian law. Thee gift 
о very essential to success in the forensic line, Roma Prosad 
an eminent degree. When Prasanna Kumar Tégore retired, 
refore surprising that ho was appoiated Government Ploador. 
rode very rapidly and it was not long beforohe reached ihe top 
ession., Jn his time there were some others who also onjoyed high 
юп, but none could approach him either in point of ability and leaming 
in point of income. Amongst bis comrades was Munshee Amir Ali who, 
for his services during the Sepoy Mutiny, was decoraged with the title 


















of Nawab. The Munshee wasa first rate Persian scholar, and his eloquence 


in the language of the Court, which. was Persian, was ,80 fine and ѓавој- 
nating, that it was really a pleasure.to hear him arguing cases in Cours, and the 
Sadar Court Judges often paid htm high complimgnts for his ability, learning, 
and elotmence, When Roma Prosad found that he and his compeers wero 
quite in a positione to hold their own against the trainod lawyers of the 
Supreme Catt, he got a law passed *which permitted the* Sadar ‘Court 
practitioners to practise if the Supreme Oourt which they could not do, 
Thus, there was a commingling of English barristers with nativo pleadew, 
and this paved to a certain extent the way for the uf imate unionof the 
Supreme and the Sadar, Courts and their transformation into the, pros cht 
High Court. e Amongst the pleaders who dissijguished themselves. in the 
d High Ooart, Dwarkanath Mitter rose to a height which gras not reached in 
the phst nor ів it likely to be «oschéd in the future. He was quite a young 


man when in the year of grace, 1856p ġe joined the Badar Dewdni Adalat. " 


He soon showed what *exoollent stuff he was made SP anPattracted the notice 
of the leaders*f the bar, Roma ProBad Нор and Shumbhoonath Pundit. 
On the pstablishment «f the High Court in 41562 Pema Proerd Bey mrs 
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appointed the first native judge, but illness which repulted in-his death prevent- 
ed him from taking his seat even for a «ау. Shumbgooath Pundit, 
who was the goxt pest man at the bar, was appoipjed to fill ће place. When e 
these two eminent .men’ left the bar, one by deatif andthe other by ele- ~ 
vation to the Bench, the prospect of Dwarkanath brightered up, and, вв Bad ; 
boen,oxpected, he soon became the recognized leader, and continued to hold his ` 
plago ови! until he too in his turn was olovated to the Benah. — During thin 
period the members of tho English bar like Ritchio, Cowie, Paul and Woodroffo, 
all thorough masters of the profession, added much to its honour and celebrity. 
Bot Dwarkanath was not the only bright lumirfbry in the forensic tky. Th 
were others, who though not equally lustrous, possessed sufficient brillian 
make them conspicuous. This galaxy was formed by МоһеғЬ Chunder Chow 

* whom one of the High Court Judges was candid enough to say tha if he 
born in England he might have fisen to be Lord Chancellor; Sreena 
eminont mathematician who,among Ais other qualitios, was d speci 
савок; Romosh Shander Mittor, who was the first Indian that anjo 
honour of acting as tho Chief Justioo of the highest tribunal in 
Ohnnder Bar'herje, better known as a poet than as a law 
knowledge of law was qujte respectable; and last though not 
Mohon Roy, who was quite gn expeit in second appeals and oeuld 
very pithily and cleverly that it was- seldom that he failed 




















success. А 
While these men were at the bar there was rising а young p 
tioner who was desjined to take the foremost place in the iear future. Having 
had n brilliant noademicol career, Rosh Bohari Ghose was cordially welcomed 
by the older member as an acquisition to their ranks, He had studied 
law with. the passionate ardour of a loyer, and as he united untiring in- 
dustry with remarkable quickness of apprehcrsion, be dcn obtained mastery of 
the subject, in whjch he was to gain triumphs in years to come. Lav? is said 
to be в jealous mistress and does noi brcok а rival. But this gentleman, 
though psssidhately attached. to hét, was peimitted to have weet dalliance 
with her rival Literature. Indeed, his litarary attainments were not in any 
way inferior to hig legal, and the spgeches which he made at the bar were 
б marked not only by sound good sense aud soand gord Jaw, but werd also 
* clfkractozised by wealth of classical learning end rhotorica] fkurishes, The 
gift of the gab, he possessed ia q fair degree, and, though mot a уф speaker, 
his utterances werg very telling and made deep impression on the minds of ° 
* those for whom they were intended. Ае standily made headway and ulti- 
matety товоо a position where he foun hingelf the mcnatoh of all he survey- 
ed, His afhievemeiffe WOW not confined to tho Bar :he took active part in the 
deliberations of the Supreme Iegislattve Council : and the tackeand learning ang 
experience whiclf he brought te bear on them excited . wonder and admiration 
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in thé minds of his ‘coleagues, With ordinary mortals, energies, phy» 
sical ahd menjal, are founde tobe gradually on the deolipe with increase 

e in years, but the gaso i is othqrwise with this remarffable man. Age ‘seems to 
have, added stremgth “to the powers of his wind, and in the midi of a roaring 
practice at the bar and responsible duties at the Council Board, be thinks that 
he has still timo left to teke to other pursuits, and, accordingly, we find him 

у launching into the troubled waters of politics, and taking the lqgd ‘in all 

important political movements. This prince of pleaders, though he has passed 
tho grand climacteric, is still moving about with as much ability and vigour as 
if he were in the very prime oP life, At the English bar also, an Indian haa 

y distinguished himself and has succeeded in winning his way to a position 

was not reached by опу Indian before -him. Mr. 8. P.Smha, though 

tively poung, has, by his roma:kable ability and aptitude, gained the . 

dence of the Government and was raisod to the post of Advocate 

d is now the Law-member of the Viceroy’s Council. , 

y and more so in Madras the legal profession ів of a still later 

al; as we have seen, the bar, both English and native, came in to 
the establisment of the Supreme Court, True it is that-the native 
во called, had been in .existence before, but it was in such a 
te that it was more an object of condemnation than of commendation. 
that formed it were looked upon “as so many pettifoggers 
ге held in utter disesteem. 14 was not till the establishment ot the 
reme Court that the bar as a recognized institution fimt came into 
rogue. Unlike the case in Bengal, the Mayor's Court, m Bombay and in 
Madras, was not at once superseded by the Supreme Curt, Between the 
abolition of the Mayor's Court and the establishment of the Supreme • 
Court there had intervened the Recorder’s Oourt. This Gourt, "though some- 
what Superior to the Mayors Court іц status, was, so far as the condition 
of the bar went, in a better position. But the*bar, properly so called, did 
not come m existence till after = establishment * of the Supreme 
Court. 

In Bombay, аз ав in Oaloutta, the Fnglish bar almost from its very beginning 
was ably representod. Among the early barristers, who practised in that Court, 
stood cbnspicuous Mr. Thomas Chisholm Anstey. ‘This gentleman was called to 
the bar in England in 1839. Shortly after his call, be commenced. go , 
practise in England, aud, as he combined e wry high natural pats with 

. deep legal lore, he soon made his mark there. " He was rising very rapidly im 
tho profession, when oxpecting а «ar moro glorious pfospect abroad he 
came out © this country and Joingi the Supreme Court at Bembay., Аке" * 
was anticipated, ha soon rosé to ge the leacgeeefathe bar, Me con- 
tinued to practige even after the Supreme Court and the Sadar Courts 
were merged ihio the, High Court. In the folebrated Wahabi case, which 
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was triod in tho High Court wt Culentta, sho was. angegod * to- delond ‘tho 
principal acpused, Ameer Khan. Mr. Ansjey, foaght tooth and nail for 
his olieft, and, althougi ho did not sucoeed in getting, his olient out , 
of the scrap’, hê enhdhoed his reputation as a oo Ammate lawyer " ` 
and & ,very powerful speaker. There. were others who, though somewhht 
inferior to Mr. Anstey, had made a good name at the bar; conspicuous among ° 
them" wog Mr. Andrew Scoble who rose to be the Advocate-General of 
Bombay. He did very wellin his high office, and, after his retirement from 
India, was sworn iu ns o momber of the Judicial Committee of the Privy Oounoil, 
in witi¢h capacity hu bs still working with omdie Among Indian barristers tho 
name of the well-known Pami Knight, Sir Pherosesha Mehta, comes upperm 
tothe mind. He is в sound lawyer and & briliant speaker. No wonder th 
securod a high place at the bar and is occupying almost а unigue posit 
the domain of politics. Мт. Budrgddin Tyabji too was в lawyer of ex 
abilities and a thoroughly independex Judge. 
Kashinath Trimbuck Telang,as Advocate, and Rao Saheb Vishvana 
Macdlik, as Vakil, highly distinguished themselves. Mr. Telan 
scholar, a wojl-read lawyer, and an impressive speaker. In thed 
ulassioal loarning, too, ho badu very high Тершщ. His 
Banskrit wos profound, and * his translation of the Bhagual Gitg is 
. for its elegance as well as ifs fidelity to the original His leammg a 
* at the bar atiracted the notice of the Government with the result that 
elevated to the Bench. In this new sphere of activity, he distinguished h 
as а brilliant, impertialand capable Judge. Rao Baheb Vishvanath Narayan 
Махірк was also #learned man who had made a special study of Sanskrit, 
e literature. He was regarded as an authority on Hinda law, and his edition of 
tho Institutos "of Mahu ia juatly considered as a standard work on the subject 
Mr. ainndhk rose 40 bu tho Government Pleader of Bambay, which Office ho 
congpiouous!y adorned. . 
In Madras, as іп Bombay, the Mayors Court, was not at onoo E by 
the Sapreme Opart, the Recorder’s Oqurt having come in in the itorim, This 
Court had existed for some time and then it gave place to the Supreme Conrt, 
With the establishment of the latter Court the Madras bar, properly so called, 
commenced. At firsteit had a very small beginning, but ‘in course of timeit rosa ` 
portance with increase in the number of its members. Amongst the early * 
dn Mr. John Bruce Мооң highly distinguished himself, Не wes a welj- 
read lawyer and an eloquent spoaker. Ho son achloved succoss at tho bar ыш. * 
rose to be its reede? In recognition of hy high perit, the Government appeint- 
* "ed him Advgoate-General of thft Presid A. Mr, Norton was not Ју known 
as а guoqesgful advogatey-wgt was also hows as 8 popular author. His Law of 
Evidence and Topics of Juri aro very tweful and igferesting works 
and"were once yegarded as neg treatises on the subjécts they dealt 
$ o. ө № 
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with, MrJ Mayno = puother prominent figure. He united good natural 
parts with deep knowledge of law and achieved eminent success. Like Norton 
, he was also an Bathor of cénsiderable repute. His Hindu Lawfand usage is 
regatded as a standard work and appears to have taken a permanent place in the 
`e University curriculum. Indeed, both Norton and Mayne are names to conjure with, 
and their fame as lawyers bids fair to secure for them glorious immortality. 
The so-called ** benighted” Presidency is also fortunate in having Witnessed 
ihe spectacle of gome of its own children winning undying fame m tho depart- 
ment of lew. Sir Bhashyam eAingar was one of those worthy sons. He was 
ө first and foremost lawyer of his time and was held in very high esteem both 
ө Bar and the Behoh, In recognition of his extraordinary merit he was 
fated to officiate as Advocate-General of Madras, an honour which was 
fore enjoyed by any native of Indis. „Не was also raised to the High 
noh, and though owing to age dimit he sat therefor ashort time 
ded great admiration for his erudition and intellect. "In the race for 
preceded by Bir Subramanya Aiyar. Like Sir Romesh OHunder 
Calcutta High Court he was thefirst in his Presidengy who enjoy- 
onour of having acted as Ohief Justice. Nor should we omit to 
sound lawyer, ripe Sanskrit and Telfgu scholar, and true patriot 
nly the other day taken away from ‘amongst us. Rai Bahadur 
da Oharlu was a good and great man, and his name and fame is not * 
ned to his own Presidency, 
From what we have stated above it is abundantly olear that the bar inall 
the three Presidencies bas attained high eminence, the liko of which was 
never seen before. The bar ai Allahabad and in the Punjab has gained а faire 
share of success. 

However some people might dens it, advocacy, as the legal profession is 
curtly called, is certainly to be regarded as a boom to the country, affording, as 
it does, material help m the proper administration of justiee. As the present 
condition of the judiciary stands, a Judge, has to decide good many cases in the 

course of а few hours, the number of Courts being quite out of proportion to the 
number of cases coming on “for daily disposal before them. This being so, the 
Judge cannot pay sufficient atten йо to*their consideration, so that if he dcoe 
»  notget any assistance from the bar, he has no alternative left but to ae 
them perfunctorily. True it is that there wasa timo when Ње Bar 
foi come ito existence and yet justice “vas done in moet caste. This 
oironmstance probably gave rise to the once common iotion, that justice 
resided im gremio legis, that ib, in 0 bosom ef the Judge, and that he coulde * ө 
see through cases as it were Фу Nntuition. Hgj the real fact, ig that in 
those good old days, litigation was ata discount, and oases which went to 
Courts were Yew and far between. Under shoh circumstances the daigo 
could ‚Ру sufficiet "attention, to their ponsideragipn, and it was, there- 
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fore, not gurprising that, supposing them to have рфвеввей good common sense 
and fair Knowledge of law they succeeded in doing justice iÑ almost all the 
cases that саме up*beforee them for determinatio? Bat with the increase of 
litigation im modem times the cnzo hus пэвитәй quite u different compldxien, 
and Judges find it very Фо to do justice unless (hey are helped in « 
theirs work by the bar. An efficient bar is indispensable to the proper 
administtation of justice, and it is necessary that it should maintain a 
high level, The Judge is the representative of Themis on earth, and 
advocates are his ministers who by honestly exercising their art, commonly 
called advocacy, materially help him in doing even-handed justice betwe 
party and party. Advocacy and advocates have bocbme a necemary f 
in the administration of justice and it therefore behoves all right-thinki 
to gao that they maintain thoir positiun, untouched by fraud and chican 
untainted by corruption and defilemgnt, 













* GLEANINGS. 
` Torts, Е 
AS THAY APPRAR TO AM UNBALIEVER, 
Н, the lawyer must loaro the tortuous turn 
That will teach him to rise in court, 
And glibly trace through any old case 
The tortious twist of a tort ! 
*From h contract where there wasn’t duo oare 





In removing a railroad station, А ° 
To a lack of skill in presoribing a pill,— . 
*Or official mal-administration. А 
When. в doctor poor can’t kill or cure, - 


* 


Or présente too small o bill, > 
We'll have him in court ang sue him in tori 
For “lack of the requisite skill!” 
t os ‘When a rich man dies and all the stocks rise 
. Till our clitné loses his breath, е ° $ 
An agtion we'll bring as blithe as a king Я 
For ‘ damages caused by don ih." | * 


When,po acgjon will lie hévevér wemay . 
Try to bring it withm the lows 
~~ Wo will tum infour neod und bid thom tako heal? 
Of thg doctfine 01 ‘“proximate cause.” , r 
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carrying out'a proposed scheme for the establishment of an Institute of Medi- 
cal Sciences, and the testatorehimsself had contributed larggly № tho fund. 
e His executors ра! the legacy to the trustees of the fund, but, subseljuently, 
* the shemo provi impracticable and was finally abandonGd, and the 
various contributions wore returned to the respective donors. Qn, the 
* question whether the legacy had been definitely devoted to a charitable 
. purpose and ought to be administered cypres:—Hald (affirmjag the 
decision of Joyce J.), that the legacy wasa gift to take effect upon the 
happening of a condition which had failed; that there was no general charit- 
ble intent to be gathered frorff the will; and that the legacy must be repaid to 
executors. In rg University of London Medical Bowenors Institute 
Fowler v. Attorney-General. (1909, 1 Ch, 1) 
ATIOIS— LAbel-— Absolute Privilege —Offictal Recewer in Companies 
ton—Obeervaitons published to Oweditors and Oontributories of 
in Liquidation—Inspector-Goneral in Companies" Liquidation— 
anual Report of Board of Trade—Compantes (Winding up) Act, 
54 Vict. с.-63), ва. 8, 27, 29; First Schedule, в. З. An action for 
lie against an official receiver in respect of observations on the 
pany in liquidation published by him to the creditors and con- 
of the company in the performance of his duty as presoribed by the 
в (Winding up) Aot,.1890, Fist Schedule, в. 3, such observations 
absolutely privileged, Where an officer appointed to the Board of Trade 
er the Companies (Winding up) Act, 1890, в. 27, had, in the performance 
of his duty, prepared for and delivered by that Board a report on matters with- 
in в, 29, sub=. 2, of the Act {or the purpose of its being lfid by them before 
Parliament as part of their general annual ieportas directed by that sub- * 
sootion ——Hsld, that an action for libel would not Бе against bim in 168peot 
of statements contained in that report. Burr v. Smith (1909, 2 K. B. 306). 
Promissory Nore—Company— Signature by ' Managing. Direotor—Por- 
sonal Liability. 4 promissory note was signed by the m&naging director of 
a company in he following form :—“ Six months after demand I promise to pay 
to Mrs. M. Ohapman the sum of 3000. for value received together with віх per 
cent. interest pet annum, J. H.Smethugst's Laundry and Dye Works, Limited. 
J. H. Smethurst, Managing Director.” In an action “upon thô note against the 
|, managing director :— Held, that the note was the note of the odmpany, apd . 
that the defeqdant wae not personally liable. CHAPMAN v. Buzrnundr (1909 
* 1K. B. 927). 
Ganttxa—Causs of Action- атту in Foreign Couwntry—Money lent 
for Purpose of Gaming. Money «1984 ina foréign country for the purpose * 
of being used by the borrower for gaming, the garter not ping illegaé by the 
law of that осту, may be recovered in Ei English Courts, Base Y. 
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MASTER AND SERVANT E O eae of Trade Sever 
able Sti Contract for Benefü of Infant—Injunction. An infant's 
contract of serviog ia nof necessarily invalid beogyae it congaing stipulations e , 
aome of which are void as being in restraint of trade and vanecessary far the ° 
protection of tho master's business. lf tho vold stipulntióh8 aro baverable ; 
from, the rest of the contract they may be disregarded, and the restof tho 
contracésis binding on the infant if it is for his benefit. Bromley v. Smith 
(1909, 2K. B, 235) 
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A guide to County Oourt Costs. By BAMUEL FREEMAN, Solicitor. 
Butterworth & бо, 11 amd 12 Boll Yard, Temple Bar, W, 
Roy. 8vo. Pagos xxiv, 268 and 227. Price 21a, 


Nerurwa ів во difficult, and so apt to become arbitrary, than t 
costs. In this country, the Civil Proocdure Code (V of 1908) 
matter at large, for by ita в. 36 it direots that "the coste of an 
all suits shall be in the discretion of the Court and the Court sh 
power to determine by whow or out of what property and to what 6 
costa are to be paid.” This discretion is liable to vary with individ 
and its clestiaity ig limitless, This difficult situation, which the Indían-le 
turo has ao lightly gmppled, has been felt and npprociated hy thosó whos 
duty it ig to adminigter the Jaw. We have, m consequence, in England, a 
„body of rules of practice on the subject: and one las not infrequently to 
tum to that quarter dor light and leading, The bock, before цв, is a complete 
guide to county Court costs: and is written by а solicitor who has made the 
subject of costs n special study. It teems with a detailed masa of information 
which will be helpful to those who are in search of rationalized files on 


the ‘subject. • 
а... Ф 


А Digest of Eguidy. By. AwpnEWw BrnacHAN, M, A. LI. B, and Q, H. В. 
- Kenrick, LL. D, of the Middlo omple, Barristermetsliw: LONDON : 
Patterworth & Vo, 1l'and 12 Bell Yard, Tomple Bar. Second dition - 

. a 199. Demi 8vo. Pages xlix and 607. Price 178, 6d. 


Tur fect that a now editijneof this work has been cafled in јевв than fowr 
years indicates that it has found favour with student The learned 
. authors have succeeded in reducing fe paplexing principles Equity 
to a Beries df propositions, 221 in numbej? and the scope and limitations of 
each of thdse propéBition as viewod* in the light of &&se-law, is sncoinotly 
oxplpin i in tha notes. Toa de n of law nothing can aid the¢camprehension 
of principles of equity beitor t n their axiomatic statement. "Tt may he побой 
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that, Dr. Kenrick, one of the joint authors, is nominated as the new Advocate 
General of Heng a eta 
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_ Limited Pariterships Act 1907. By Т. J. 0. Tomax, M. A., B.O. L and A. 
ANpDREWs Отн Warr, B. O. L, Barrister-at-Lew. Loxpon: Sweet and 
Maxwell, 144, 3 Chancery Lano, W. C. 1909. Roy. 8vo. Pages xx and 
92, Price 7s. 6d... = 


А limited partrership, or a partnership en commandits, is the combina- 
ion in the' firm of (a) one ож more partners whose liability for tho debis 
obligations of the firm is unlimited, and (b) one or more partners 
liability for such debts and obligations is limited in amount, the right 
part inthe management of the affairs of the firm being confined to the 
т parlners with unlimited liability. Jt had its origin in Italy during 
ages; and owed its birth to the pride the nobility had against direct- 
ng in trade, 1% thence spread to France and to the United States 
and this form of partnership was introduced in the United Kingdom 
anuary 1908 by the Limited Partnerships Act (7 Edw. VIL, с. 24} 
ent is a short measure and consists of but seventeen sections. The 
ies are tentative: they can be nothing’ else, for no case law has 
unpon the sections. But they are Snriched by comparison of 
ws . privisions of the American Act and decisions. The last and the 
enth edition of Lindley on Partnerships was published in 1905. An elabo- 
rabate addenda is given here which bring up to date that treative. 
* 



















The Interpretation of desde, Wills and Statutes in British India. By. 
К. SHELLY BoNNERIEE, M. A., of the Middle Temple, Bafrister-at-law. 
Qarourra: Thacker, Spink & Oo. 1909. Roy. 8vo. Pages lxxiii and 
244. Price Re. 10. . 

Tue end of all injerpreiation is to ascertain the intention of the writing in 
question. Where the intention can oleaely be gathered from the terms used, 

the interpretation thereof is plain sailing. But difficulties begin to dawn 

when either the intention is not glearly expressed or where the clumsy 

expressions used make it very doubtful, In such оввев, "опе has to invoke 

the aid of artificial rules consecrated by long experience for deterpinigg Я 

what is meanj. These rules are catalogued here. Six general rules of intere 

* pretation are first givien which govern all olasses of writing. Deeds 

are then dealt with: and 24 ges À assigned to this sub-division, And as 

many rules are formulated for intgrpeqtation of* wills, The statutes are figally® ° °- 

touched upon with fifteen rules of interpretation, wThoscerules aro expressed 

in a terse and onoise form ; ‘and are each followed by explanatory comments 

compileq from le&ding English cases end all pertinent Indian oases.*"The 
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„thoy have witnessed important legislative changes. The (ХҮП P 
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КО, of these pagos was delivered as the "agoro Low Lectures fot 
1901. | . 
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The "Law of Transfer in British India. Vol. П. By Н. 8, бопв, M: A, D.'C. 
L, LL. D. of Inner Temple, Barrister-at-law. OaLourra : me 
Spink and Oo. 1909. Third Edition. Roy. 8vo. Pages lxxii САВЕ 


Price Rs. 10, 


Trat in this, its third edition, the second volume has nearly 160 pages 
added to iœ bulk, indiontes thy muount of edforial labours bestówed on 
work, The four years, which separate this edition, from ise predoc 
have not only been fruitful of many decided cases in India and Englan 


Code of 1908 has wrested ths procedural sections of the law of m 
the Transfer of Property Act and re-ensoted them with considerab 
The Limitation and Registration Acts en 
game year have also a bearing on the provisions of the Transfer 
Act contained in this volume. The subject-matter of the volume is 
two parts. Tho first contains вв. 58-104 of the Trusfor of Propor 
art refers to the procedure relating to 
and charges, and is a copious elucidation of Order xxxiv of the бї 
dure Code 1908. This volume itself can be conveniently rogarded 
admirable treatise on the Jaw and practice of mortgages in India, The gene 
getup and-the дей typography Шак. it an attractive specimen of the 
printers arh 





"Савлай Fonal Gods, By OnanrTON SWINHOE, of Lincolus Inn, Bàrpister- 
atlaw. OaLcuTTA: Mogers, Thackor Spink and (o, Second Malton. 1000. 
Demi 8yo. Pages xii and 482, Price Rs. 7. 

IN this book cases noted under each seotion are arrarfred,in their chrono- 
logical order, and are classified into four groups referring to thefour Indian 


High Courts. In this respect tho book is likely to be useful for the purpose ` 
of reference, : i . ` . ° ; Ng ; 
* Ф * ` 
a * * ы "@ e 
e " s : ° à 
* e * *.. % 
* æ > wv А А e 
' - . WC he 
[L4 
= * " \ М ө 3 A А e 


MT g 5 ЕС Ж 


L] ' . oe THE А è 


' ambay daw Reporter. 


~ gus October 1909. 







HE,LAW OF CONSIDERATION, 


(Continued from®p. 113.) Т 
Consideration nesd not be adequate, but must ba fe some valus, 


ERATION, as has been stated before, is eesential to the validity 
imple contract, that is a contract not under seal. Section 25 of 
tract Асі, however, provides that in tertain specified cases, an 
may be valid in law without any consideration appeaimg on the 
it. When the consideration is of the essence of a ccntract. it need not 
sarily be adequate to the promise, in point cf value. If there be any 
"consideration, the Oouit will not weigh the extent of 3it(2. The Court will 
not, as a general rule, look to the adequacy of the considegation of a ccntract 
for the reason, first, that it has no means of ascertaining the various hidden 
motives and reasons that may induce the parties to enter inte a particu'ar 
contracé, nor can it determine upon the prudence or propriety of the transaction, 
and, secondly, that it is considered unwise to interfere with the facility of 
contracting and the free exercise of the judgment and willof the parties, by 
not allowing them t&'be sole judges of the benefit to be derived from their 
bargains (2) . If, then, the parties choose {0 enter into any unwise or improvi- 
dent agreement, they must abide by and suffer the consequences of their own 
rashness and folly. They have contracted for themselves, and ihe Court cannot 
contract for them (3). In any case, however, the consideration, in order that 
a contract may be enforeeeble, must be of some value (4), that is, , € thefe 
, mist be some*toneider tion which the law can «ерата ав аер ` 
The question new to be discussed ig the effect on contracts of the inadequacy 
of the consideration taken by ЈЕ amd abstracted from all other circumstancs, 


(1) Hitcheveh v. Coker 6¢Ad. & Ð, 457. 















sth ed. pp. y, 32. e 


(з) Provided, of course, they afe oom- e (з) Bee Addisons on Contfacte, р, 12, 
petent, and the agreement does not violate (4) g^ v, Smith, 3 Leon 88, 
any rule of law, Bee Ohitty on Oontracts, • 3 . e 
e. e e 
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184 ТНК DOMDAY LAW REPORTER, в ' [von XL " 
` Mere madequacy of consideration goes’not per æ avoid a cone 

tract, Cgurts of equity as welf as those of law act проп the 

ө , ground that every person, whÓ*s not, ghm his peculiar я 
gomiracia nor condition or circumstances, under disabifity, is entitled.to 
gees peat dispose of his property in such a manner, and upon auch terms • 

performances, вя he chooses, and whetherhis bargains are wise and discreet, 
profiteDte or unprofitable or otherwise, aro oonaidorntions, пой Ёо Gooris of 
jostico, but for the party himself to doliberate upon. ‘“Tnntoquaty of 
consideration,” observes Story in his Equity lprisprudence, “is noi then, 
itself, a distinct principle of relief in equity. The common Jaw knows nos 
principle, The consideration, be it more or less, supforts the contract. 
mon sense knows no such principle. The value of a thing is what 
produce, and it admits of no precise standard. Iş must be in На na 
inating and will depend upon thgusand different circumstances. 
in the disposal of his property may sell it for Jess than another wo 
may tell under a pressure of circumstances, Which may іпӣцоо 
with ibat a particular ¢imo. If Courts of oquity wore to unravel all 
sections, they would throw-everything into confusion, and set ай 
tracts of mankind. Snohatconsequence would of itself be syffici 
. ihe inconvenience and impracticability, if not the injustice, 
“the doctrine thas mere inadequacy of consideration should 
distinot ground of relief @).” The doctrine of the older cases, howeter, 
that inadequacy of consideration was а suflloieni ground of defence toa 
specific performange of an agreement, it being regarded oven where not 























„ amounting to any evidence of frand, ав a circumstance of hardship, which 


could stay the interposition of tho Court (f) . Tho Indian Contract Act (3) 
provides thatan agreement to which the oonsent of the promisor imfreely 
given in not void merely because the consideration is inadequate.  , 
Mere inadequacy of consideration.is no ground of defence to specific per 
formance, if the parties were on equal terms, and іп а eftuation to judge for 
re themselves, and performed the aot wittingly ‘and willingly 
whero а ground (4), unless it amounts to an evidence of fraud, and vds Mos 
of defence, furnish a ground even for cancelling the contract 65), 


unless the inadequacy of price “ is such as shocks ihe conacionce il ` 





(2) Btery on Bauliy Jurlsptudence, of contracts sthvellition, p° 194- eis 
and English edition, ,345. Hobbes in his (3) Act IX of 1872, wection 35, Expls- 
аре ssys:—''The value of all sand Шив. (о), 

gs contracted for is megsured By the — [,(4) Harrison v. Gusi, 6 D: М. к а. 
sete gf iho oontragtors, ang therefore 414 98 H, E 0.44; Beo Kerr on Fraud 
the just allo is that which they are oom * and Mistake, grd ed. р. 168, 
tented to give.” (5) Per Lord Eldon $f Stowell v. Wik 
Gm Beo Fry on Spode Perihrmanos , piss Jao 283, a E 
е 4 * - Ы 
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amounts in itself to" conplusive and decisive evidence. of irene in the 
e, aneaction, it is not itself a sufficient groundefor refusing aV specific 
e performance ” a, “ Вып, However,” observes Stony, "there may by such an 
uncénscionablenésa or inadequacy in a bargain asto demonstrate some gross 
e imposition or some undue influence; and in such cases, Courts of equity ought 
to interfere upon the satisfactory ground of fraud. Bat then such unconscion 
ableness or such inadequacy should be made ont as would ‘shock + cone 
cience and amount in itself to conclusive and decisive evidence of fraud. And 
where there are other ingredients in the case of a sufficient nature or peculiar 
relations between the parties, gross inadequacy of price must necessarily 
furlish the most vehemén+ presumption of fraud. Courts of equity will not 
‘relieve in all gases even of very gross іпайедпвоу, attended with oircumstan- 
oes which might otherwise induce them to act, if the parties cannot be placed 
in statu quo, as for instance, in cases of parriage settlements, for the Courts 
cannot unmarry the parties " (2. The Specific Relief Act (3* provides that 
specific performance of a contract cannot be enforced against a party thereto 
if the consideration to be received by him is во grossly inadequate, with 
reference to the state of things existing at the date of the contract, as to be 
either by itselt or coupled with other circumstancés, evidence of fraud or of 
undue advantage taken by the plaintiff Again, dhe Indien Contract Aot (4) 
enacts that the inadequacy of the consideration may be taken into account by ө 
the Courtin determining the question whether the consent of the promisor 
wat freely given. In tho oase of Kedari v. Aimarambhas (5), Westropp 
0. J. of the Bombay High Court observed :—“ Morg inadequacy of 
consideration, it is true, unless ib is во great as to amount to evidence of , 
fraud, is not sufficient ground for setting aside a contmot, or refusing to 
decreowpecific performance of it Inadequacy of consideration when found 
in conjgnotion with any other such circumstance gs suppression of the value 
of property, misrepresentation, fraud, surprise, oppression, urgent necesrity 
for money, wealmosf of understanding, от even ignorance, is an ingredient 
_ which weighs powerfully with a Court of equity in considering whether it shall 
set aside contracts, or refuge to decree specific performance of them." In the 
case ofthe Adminisivator-General €f Bengal v.eJuggeewar, (6) the Judicial 
Committee of Privy Council observedi—'' The question then reduces itsolf 
to whether there was such an inadequacy of price as to be a sufficient groufid ° 
. Ofitself to set aside the deed. And upon this subject it may bo as well to 


(1) “Ber Lord Eldon in Cotes viver Bs. 240, 350. : 
thick 9 Vos. 244, In Waite v. Damon, 7 You’ (3) Act Iof 1877, seotion (h. о °% ° , 


зо, it was held by Lord &üdon thata sale e (4) Act Ни? 1872,gectton, 14.Fiwplangs 
by auction could got be set aside‘on mere tion s and Ufusiration (g). | 
inaddquavy of (5) s om. Н, О, А, 0.11, pp, 18, J% 
(з) Bie; on Equity furiprudenoo + (6) LÙ, Е. 3 Oal. 192, 296. 
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read eve: from the case of Tennent v, S Toda (1) in ao Lord 
Wentbaty very @hortly end clearly stated the law upon,this subject. ' He, / 
says :— * Tho tra@hsattion having clearly been a hl ene, re is impugned бу. 
tho uppollunt on the ground tus he parted with valuable сае lor u шбвї}'  / 
adequate consideration. My lords, it is true that thoro is an equity which may • | 
be founded upon grogs inadequacy of consideration. But it can only be where the 

- inadeftaoy is such as to involve the conclusion that the party either did not 
understand what he was about, or was the victim of gross imposition ! "Their 
Lordships are unable .to come to the conclusign that tho “evidence of inade- 
quacy of price ів such as to lead them to the conclusion thatthe plaintiff did not 
know what he was about or wasthe victim of some" imposition." Gross in. 
adoguaoy of consideration may mount to ovidonco of fmud, but ів noto 
conclusi vo proof of fraud (2), Igadsquacy of prices or inóqualily in а bargain 
is, however, a ground of relief, if фе parties are in a position of .fiduciary 
relation, or if*the one possesses an influence over the other; it is also 8 ground 
for getting aside the sale of a reversion by an expectant heir (3) 

Whether a particular transaction, as for example, an assignment of some 

property, is an unfair and unconscionable bargain by reason of ўе inadequacy 
p of the confideration, is a question between the assignor and 
фе quacy io be the assigne, which it is unnecessary to decide in aguitin , 
= city olen which tho asaignor docs not repudiate the transaction, but saka 
that offeot be givon to it (4), 
. IV. Consideration must be reah ©, 
Though the conszleration of p contract need not be adequate, it must be 
„ real. pos to be real, the consideration must be :— 1, Bufficient or yalu- 
able ; 2, presént or future but not past ; 3, one moving iro the pnus 
and 4, of an ascertainable value. 

A Court of equity will ond y decree performance of valid binding болы! 
that is, contracta made by competent parties, and founded upon a valuable 
or seritorious consideration (5, 2 2 

1, Consideration must bs valuable. 

Assuming that there is consideration for adeed, the consideration may be 
either good or valuable. Now, what*is the distinction between а goed and 

ТА a valuabls consideration in English law. The expression, 

Ба * good consideration ".is sometimes пара to imply a con 

(1) L r3 з Boot 6, oution any merely voluntary agreemeny 


* (s) Komola Persad v. Nokh Lal 6 W.R à ded upon some valuable or 
eritorious consideration, ner between 


е *е 
i^. B Kerr on "^ Mistake, not sw juris or competent to oon- 
ard ed, pp, 89, 170, 178. * tract, such ва infnnty and fame wert 
(в) ‘Bhagwat Dapal v. Debi, Dayal" having no separate ostatot tory on опу 
т. LR 35 Oal 4g P. О. „Jarispradenoe eI e^ | 
(5) It will not carry into, o exe А e + 
e " | ° ^а 3 : . e 


"no. 20) ° в (0. Post. 18? 


sideration which is "valid, according to law, and, in m se, it 


a inoludes meritoripus and valuable consideration. Bat it is *more of used 


in a sense opposed. to ‘evaliable consideration, ~ and thns*it imports а con- 
sideration founded ° upon mere love, affection, gratitude or the like. In, this 
* latter sense, a good consideration never supporis a promise or contract, ` The 
expression “ valuable consideration ” imports a consideration which i is valid 
in point of law, such as money, marriage and so оп. А good consideration is 
based on motives of generosity, affection, prudence, natural duty or the 
like. This „Кіпа of considergtion, provided tho agreement is oxpressed in 
writing and registered, is recognised by section 26 ol. 1 of the Indian Contract 


„Ао A valuable consideraion is based on motives of justice (1), 


Oontracts or agreements made upon а mere good consideration are voluntary, 
and hence not enforceable while those madejipon a valualle consideration 
are regarded as compensatory and so enfarceable (1). 

In the Indian law however the terms “good” and “valuable” are not used 
in the sense in which they are used in English law. The above distinction 
between в good and a valuable consideration finds no place 


Indian law. either in the Indian Contract Act or any other Act, and it is 


nowhere sta therein that a consideration if order to be valid and ` 


binding must be valuable and not good. ч 
The epithets “ valuable” and “sufficient” when used in connection with 
f ушшш аай axi consideration, шау be properly taken to be identical, for wha 
Kamen at 
is valuable must be sufficient and vice versa. 

Valuable consideration may be classed thus (3): I, Bénefit and Injury; 
Valuable II, Mutual promises ; III, Forbearance to institute a suit ; IV, 
classifed. | Assignment of a chose in action ; and V, adasideration moving 

from third persons. 

I. Benefit and Injury. 

The consideration,for a contract, as has been stated beforb, must, in order 

that the oontracf may be enforceable, in every case, be valuable. or sufficient, 
ang’ The rule of law regarding the sufficiency of consideration may 

"jer be stated thus : — First, the consideration may arise by reason 

of a benefit accruing to the ртошівот or other persons, by the act of the promisee ; 
secondly, the consideration may arise by reagon of ihe promisee sustainipg 
any injary or jnconvoaionce or subjecting himself to any charge or obligation, 


* however small the benefit, injury, inconvenience, or charge may be, provided 


of conrso, the benefit is given qr theXnjury or inconveniente be йге at 


. the request of the promisor(9. If yi considetation fora promige be ag act* 


0) Btory, 3544, . (3) Bee Wharton's Law Lexicon, Sth 
„(@) 104 page. ‚33; Bee also Kerr on edition, р 119, 
Fraud ang Mistake, рр, 199-197, . . (0 Gerhard v, Bates, зз L. J, Q В, 315, 
ө Ы é А * 
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which accrues no benefit to the. promisor or oosasipns ho injury or detriment to 
the projhisde or if it is qn act or an agreamertt tò do an act which the promikeo 
was already bound by law to do, or if it is an agteoment tao anything which” — 
is of no value in the eye of law, such consideration is not Sufficient to &pprt " 
a pfornise (1) > . 
TI. Muiual Promises, 
Inthe case of contractsfounded upon ‘mutual promises, the bare promise 
of one party is tho consideration for the promise of the other. In every case 
Mutual it must appear that the promiges were made by.the parties 
promises; mutually and concurrently (2. “The mutuality of obligation 
ів the very essence of all contracts founded upon mutual’ pro- 
mises.” All such contracts between persons offull age mmg} be obligatory 
upon both parties, so that each may have an action upon the contract, end if 
the one only is bound, there is no qonsideration for the promise of the other, 
and suoh promise is consequently void. Ingtances of mutual promises ата— 
all *oontracts of marriage, where the promise of the one party to many is 
the consideration for the promise of the other; all contracts of sale, where the 
promise of the one party to sell forms the consideration for the fromise of the 
other to buy, contracts to tnter into partnership, or to make e&change of lands 
and chattels, or to refer disputes to arbitration, As, in all such contracts, 
e there must be a mutuality of obligation, it follows that “ if the fect of the pro- 
mise of one party not being binding on him, would leave the other party with- 
E out в consideration for his promise, the engagement of that other party is noi 
obligatory (3," A for example, when A, яп egent, makes а promiso to B, 
„ on behalf of his principal О, and which promise binds О only, Е is no consi- 
deration for the premise made by B to A, and consequently A mae sue B 
on it (4), 
A mutual agreement betereen the parties to avoid further litigation i is not 
an agreement void for want of consideration (5). 
III. Forbearance to institute a quit. . 
-A forbearance to enforce a legal or equitable claim or right Бйз в valtable 
consideration for a promise by the promisor to satisfy such claim or right of 
the promiste or to fay*him money, even though no’ actual 
to sue. benefit acorues to the promisor (6). If the promises, at thé 
oe сө, requests of the promisor, forbears tb ingtitute legal proceed 
ings or "discontinues such proo8edings already commenced in order to enforce • 


o (2) Ükulierbuck v. Cofin, 4 Boo N. B. d Obfity on Coniraota, р. 28 
, * ` * 509, $11, Boe Ohitty on Contracts, рр. зан Ve(4, Evans v. Hooper 1 Q. В, D. 45, - 
(а). BeesBhagidas ҖАадоанфиз v. Oliver, o` (5). Bhima v. Wingappa, 5 Bom, Н, О, 
bru 148. Subupalayf Annal v, А. 0,9. * 
Appa Кый Aiyangar 3 Mad. Н. О; 106, ` (6). Allianss Bank ү Broom, 44 Ts " 
(9, Beo Addison on Сога р.26 * Oh. 456, t. » 
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any claim or right againdt the promisor, or withdraws any exti of ‘the 
ids of the promigor, such forbearance, suspensioneor witfdrawal, Yorms a 
suffoient consideration Sor *the promise of the promisor t$ pay money or 
” otherwise satisfy {М claim or demand of the promisee, Such forbearance or 
e suspension &c. against a third person, at the request of the promisor, is also a 
sufficient consideration for.the promise of the defendant to compensate the 
plaintiff (0, Any forbearance er suspension of an action on a doubtful 
claim or right is also a sufficient consideration for в promise (3), bui not so 
hen the plgintiff Knows and hqs admitted that he had no cause of action. 
Similarly in Peter v. . Vardon (3), the Calcutta High Court held that where 
by réason of promise, tlfe promiseo refrained from bringing a suit which, but 
for the promise, he might have brought, thbre was а good consideration for the 
promise, but that, if, a& the time of the promise, по remedy remained to the 
promisee, by reason of limitation, there wag no valid consideration, and во 
the promise could not be enforced at law (€, An ‘agreement’ by the pro 
misee to forbear to institate or prosecute legal or equitable proceedings for 
the purpose of enforcing a legal or equitable demand or right eithgr absolute- 
ly (5), or formę certain time (6) , or for a reasonable time (7), forms а suffi- 
cient considera Non for the promise of the debtor or df а third party to pay the 
debt, or to do any other act (8). ° 
The compromise of a suit or claim is based on the above consideration, and 
is valid if made in good faith, even though the claim is not enforceable in a 
Com Court of justice (9). If the promisee himself believes that 
he has a claim against the promisor, and ferbears 40 press it, 
at the request of the latter, this constitutes in the eye of the law,a valid 
agreement orcompromise between them, although the claim may ndt be enforce- 
able by,an action against the promisor (10), 
There, need not be an express promise #0 forbeas It is sufficient if oiroum- 
stances existed from which euch a promise may be implied (13,. The forbearance 
., Reednot extend to an entire discharge of proceedings (12), 
“i fee oe * It is immaterial whether the proceedings to be forborne have 
necessary ^ been commenced or noi (13), or whether the forbearance has 
ce e € MR tt tenn 
Ad, 603. v. Fulluman, І.Т, В. 29 68. 
dantis qi сыи] P Band Ad bhai v. Peston}i, LLORO Bom ee 
11% Liwellyn v. Golwellynas L. J. Q. B. 4 (9) If parties arrange to avoid the 
(2) 33 W, В, 61. neceasit® for legal proceedings their 
(4) Graham v. Johnson L. R 8 Faq. 36 q arrangement is supported a by sufficient 
(5) Шајо у. Bidney Oo, Јао. 683. * * consideration Bijoy v, Girindra 8 О, L, J. 
(6) Semple v, Pink,1 Bach 74. e 458, • ЫШ 
(7) Oldershaw v. King. oH, & N. sf, (20) Олат v. Rexhofshagmo L. B 5 
Ex, Oharni. ° Q.R. 49. * | 
(8) Morton v, Burh,7 A & Е, 19, 35. (11) Orear v. Hunter 19 Q, B.D, 341,0, 
Bee Ohitiy on contracts p. #4; вве also . (12) Sempls v. Pink 1 Btob. 74, 
Anson on,oontracts, pp'87, 88, Hajnarain (0%) Wade v. Simeon 10, B, 548, 565,* 
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‘been promised for a definite time, for if no time is, stipulated for, the forbeare 
ance is ken tobe intqnded to continue for "reasonable time (1). Itís a 
also immaterial whether the person who makes s promise А consideration of * 
forbearance to а third person, has no intereat in. the trangattion, and cannot 
be benefited by it (я). Inthe oaseof Jagadindia Natt Roy v. Ohandra . 
Natt Poddar (3), the Oaleutte High Court, following Collisher v. Bischof- 
aheiin®) and Oreara ү. Hunter (5) held that the forbearance ofa olaim | 
against a third person is a sufficient consideration for a surety bond although / 
there may be no express contract by the oblige to forbear. К 7 дё 
There are, however some restrictions to the above rule of law. Forbearance 
to enforce any right or olaim which is not sustainable at law and which «ө. 
promiseo also knows to be go, is not a valid consideration’ for 
ena. в promise (6). Similarly, forbearance to enforte a dishonest - 
, rule. bargain is no obnsideration for alike promise (7). Again, no 
forbearance.fofms a sufficient consideration for a promise if it does not appear 
that when the promise was made, there was some person liable to satisfy the 
plaintiff's right or claim (8. Forbearance is no valid consideration fora pro 
mise if at the time when itis made, no remedy remains to үт by 


reason of limitation of his eright or olaim (9). 
IV. Assignment of a Oha in Action, 
е ^ What is a chose in action? A chose in action is “ vigè a man hatt cause or 
may bring an action for some duty due to him,—as an acticn of debt upon an 
obligation, an action of covenant, of treapasz or the like ; and 
Chose in indged, whenever в thing i is not im possession but, when for 
recovery of it, а man is driven to his action (and consequently 
” enjoys a right mereby) such thing is called a chose in action (10) 
At common law, a chose in action or the right which а man, possesses under 
а conttact, cannot be assigned, except (10) by an agreement ‘between - the 
Chose in action Original parties to the contract, and the assignee, which is 
if assignable, — subject to all the rules for formation ef а valid contract 
and which is’ limited in its opétation to the transfer * of a debt; or 
(2) by the operation of the Law Merchant, In Equity, however, much kinds 
of assignment are allowed sq that the.asgjgneo may sue in his own name, but | 
the rights to be assigned must relate to money or property specified or capable 
*of being. rendered вреоі о. A contract for personal service is, however, not 


(1) Oldershaw v. King з Н & N, V dx. (8) Jones v. Ashbirnham, east 4650. p.e 
chain, . (9) Bee Chitty on Contraot, 14th ed.p, 25, 


(2) Smith v. Algar 1 “В & Ad. боз; тее Қ:о) Broom's Common Law, pp..434, 
ЕСУ: *Ohitiy on оо ots pp. 25, 36, * . А chose in action is а «пеге right 
(3) L L,R. 31 Cal мз. х éhforoe ble by an action. Choses in action 
(4) L. EQ B.r , $ * are either Tight fh ren o. g. patents, copy- 
(5) L. R. 19 Q. B. 341. | * rights А0, or right inagersomam such as 
(б) Wade v. Bimpon з О, B. m ; em Корк ug shares oto, 
D . оп i Aoc 
OLEO parie Banner, 17 Oh б, elsog Pr 454, И : 
^ ө 
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assignable. The aesighmegt of а chose in action will not be magoriod by 
the Court unless the assignee has given consideration for if, nor widl ii bind 

* tho person ‘liable “gntil he reteives notice of the amignmeft, although it is 
binding as betweefl the assignor and assignee from the moment of the assign- 

. ment, Tho assignor cannot give в bettor title than he himself has got, and 
consequently, the assignee takes snbjeot to all such defences as may reason- 
ably be advanced against the assignor (1), But the parties to the onginal 

. Contract may, by express stipulation, or by implication arising out of their 
conduct, agree th&t the chose in action шау be assigned free from such 
defences and equities, and in that case, the assignee takes the chose in action 
freee from them aocoidimgly, or he may bo released therefrom by the conduct 
of the debtor after the assignment (3), • 

In the practi8e of the Courts in India, it is lawful to assign choses in action, 
when there is neither fraud against individuals nor special violation of the 
"m rule of publio policy (3. Choses in action are, Indeed, assign 
' — able by the civil Courts m this couniry, which are not mérely 
Oourts of law, but also Courts of equity. The purchaser, therefore, of a decree. 
holder’s гіда and interests in decreed land, may sue to recover possossion, 
even if the t purchased has no actual existenee, but rests on mere possi- 
bility (€9. Aooording to Hindu law, not only is the beneficial interest in the 
subject matter of the contract, bus the contract itself is assignable, апі. Ње ө 
assignee therefore may sue in his own name (5). А money bond is assign: -> 
able, and the obligor’s consent is not necessary to the assignment of it (6) | 
Where a promissory note made payable simply to the pgyoe, without the 
addition of the words “ order," “ bearer,” and therefore not negotiable, 
is assigned to a third person, the assignee can sue пропевцоћ note—a chose 
in action being, by the law of India assignable and he oan sue in his 
own name (7), An assignment of a money decree is not illegal @), 
But ihe” law is different in the case of a rent decree, aj least in Bengal. 
The Bengal Tonaney Aot (9) provides that no application for the exes 


————————————— 
(1) Bee Anson on Сопітасы p. 236. Bindabun (18 W, Б. 488), 
(э) Bos Addison on Contracts p. 311, (4) Musruxjws т. Leela №, її W, 


(3) Hurrinath v, Moran & Co, W., R. 5. 

1864, 132; Jug Мойын v. Buddux Koer a Vembukum v, Aloomeswamy, 4 Mad 

9 W, В, 245; 1з W. В. О. О, 13, Н С.у, . E 

Boo Jafar Meher Ali „ү, Budge (6) Krista т. Balarama 1 MaA* н, О, 
Bwige Juts Miis Co. Bid, LI. В. 44 159. 6° p 

Cal. 289, Аз to the assignment of any (7) Kankaya Lal Y, Lomingo І, In Б 
interegt in suit and the rightof thoes * 1 AU, уза ` 

signee to appeal—see Jadoopatioes v. Chun-*§ (8) Sunnooburmssia v. Hoherchand,eW, °° ° 


der (9 W. В. 311); Ји the Matter of Јон- ° Б. 1864, MoÀ * 
яһејоу Muberjos (14 W, E9114), Huncorvos  @Аындегт: реи УЙ Aot ЫЛ оа 
deen ү. Parbuity (4 W. В. 131) DÉusoo v. — Ofder 11, Rule 10, ! 


Sungo Bibes (15 W. В. 106), GajadAar v. (9) Act YIII of 1885 : : 
Gams (05 W. By 485), Tébylokhomad ve ° кеше 
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. 
cution of a decree for arrears of rent ‘eae hy & landlord shall be . 
madé by i signoe of the decree unless the.lemd'ord's interest in the land 
has bodie and ig 9 vosted*in him. Where a deorgo is assigfed to A forhise 
benefit, in the name of B,*the latter i. ө. tho ostensible deorgeholder may teke «| 
out gxecntion (1), In the case of Yashavant Subaji Kulkarni v. Gopal 
Ladko Bhandarkas (3) А mortgaged to his brother D, his twelfth aharo ^ 
in thodmmoveablo property of the family. C, at B's request, became ‘suioty 
for A to Government. A, having become а defaulter, O became liable to . 
Government in respect of his defalcations. В, with a giew to indemnify 
O, transferred to him A’s mortgage. О, at the sfme time assigned to В a debt 
due by D to A, which had been previously assigned by А to O.I n a suit by 
C against B for possession of A’s share in the immoveable property, it was 
held by the Bombay High Gourt that the assignment by О to B of D's debt 
was a Sufficient consideration far the transfer by B to О of A’s mortgage, and 
that a sale which was made by Govamuient of A's share waa eubject to such 
pre-existing valid charge. The Transfer of Property Aot provides that a 
mere tight to sue cannot be transferred (3) and so the right of a person to 
recover damages forthe breach of a contractis not capable of being trans. 
ferred, and, consequently, the assignee thereof cannot maintaiy an action to 
recover such damages (4),° “It is olear," observed Macledh 0. Ј. of the 
Oaleutta High Court in AU, Mahomed v. 8. О. Ohunder (5), “whatever the 
* the principle шау be underlying it, that, according to the English law, an 
' assignment of damages for an alleged breach of contract, wonld not ontitle 
the assignee to sue, and if опе may apaenlate, tho worda ‘a mare right to auo 
cannot be transferred’ in the Transfer of Property Act, are based upon the 
* same principle.” 
V, "Consideration? moving from third persons. 
The rule of law, viz., that a stranger to the consideration oan enforce а 
contract, was at one tim considered to be correct and sound in Bhgland. 
Thus, in the case of Dutton v. Poole (6) decided so far back 
Whather a sirar- і 
ger to oonsdera-e 89 1688, ^ where SirgEdward Poole being abSué to cut down 
ШЕ РЧ a £1,000 worth of timber on his estate for the purpose of por- 
tioning his daughter Grieol. the eldest son and heir promised 
Siz Edward that if be woul not fell"thé timber, he, the son, would pay his 
sinter Grisel, £1,000, and Str Edward, confiding i in bis son's promise, allowed. 
“the timer to stand; and after his desi the land withe the tiber growing 
thereon descended to the son, vh then refused to fulfil his promise, whereupon 
the daughter and hêr husband brought amactiog agsinat him, it was held-that 


© * * (1) ита v, Abhaya 4 В, L. В. AB. 4o. LL.B, 5 АП, 107; Bhekares Singh 





(2) з Вап, Н. C. 301, aY. Muhossein Ally, p Нау. 483. 
(3) Aot IY of 1882, section 64»). e (5) 13 CW. N, 384, А 
(4) Abu Mahomed v. 8. О. Ohunder 13. (6) a Lev. 210, S 
C. W,*N.. 284, Bao Pragi Гон т. Fateh 6 . » 
« * * е * é 
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the action was well broughj, for the son had the benefit of having. the timber 
ahd-the daughter had lost her portion, by reason ef the Wrothor's promise." 
It is clear that in, ів eere fhe consideration did no move" from the daughter 
of Sit Edward Poole, This case was, however, set aside by Tweddle v. dikin- 
‚ e вот (1) decided in the year 1861. "Ii is now settled that no stranger to the 
consideration can take advantage of a contract though made. for his Qenefit, 
The Ооаті, however, allows the case of a beneficial right as of a cestiu que 
trust to be an exception to thia rule (2), | 
In Indian law, the consideystion of a contract may proceed from the ртс» 
migee as well as from a third person (3) and this provision of the Indian law 
. seems tò befounded on the above case of Dutton v. Pooles 
Pier iri E (4), In Chinnaya Raw ү. Rumaya (5) L granted an estate 
{о С, acd directed her to makean annual payment io L’s 
brothers. 0, by an agreement with L's prothers, promised to carry out L'a 
directions. It was held by Innes J. of the Madias High Court that the agree- 
ment was enforceable by L’s brothers against О. Kindersley J. held that the 
grant by L and the promise by О to ihe brothers of L being one transaction 
there was aqufficient consideration for the promise within the meaning of 
section 2 GN de Indian Contract Act Then if Samus Pillai v. Anan- 
thanatha Pilas (6), the administratrix of'an estate having agreed to pay 
X his share of ths estate if X would give a promissory note for portion ofa ° 
barred debt claimed by A from her, X executed a promissory note in favour of 
A, gave it to the administratrix, and received his share of the estate. It was 
held that there was consideration for the promissory note within the meaning of 
вес, 2 (d) of the Contract Act through the consideration did not proceed from A. 
Ineufficient consideration, : è * ` 
Insufficient consideration may be divided into (А) gratuitous promise, (В) 
Inanfiotent | “impossible consideration, (C) morad obligation, (D) promise to 
оом. accept a lesser sum, and (E) past consideration, 
(А). Gratuitos promise, к | А 
The promisd of a gratuitous work or service does not, ав a rule, oonsti- 
tute a sufficient consideration for the fulfilment of an undertaking, and 
hence the promise ds not enforeeable (7), e. g. a promise 
Кр om to рау a third person's debt (8), or a promise 5 take , 
Soroeable, loss then what is actually due (9). To this * *renóral 


* 


a 9 MM —— 
б) 1 B. & B. 398, the creditor, may he presumed to have 
(з) Gandy v. Gandy зо Ch. D. 57 at p. 63 been made with intent to defraud and is 
(3) Act 1% of 1872, section 2 (d). *4 voidable at the option of any person, who* * e 


(4) 2 Lev. 210, ' e © has been defeated or delayed thereby: E 
(5) L L, B. Май, 1379 Wala т. МооЊаћат, 6®. L. J. 4to.* 

(6) L L. R. 6 Mag. 351. ° * (8) Cockshott v. Bennett з T. R. 763. 

(7) A transfer made gratuibiously, the (9) Foakes v Beer, 1 Roll. Abr. zje " 


effect ofrhich 1s to йау not to defeat У 
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rule G)there are, however, some exceptions in the саве of le) trust and 
odnfidenge, ©) “a promise on the faith of which'one party is induced to do 
some act, which, bat for such promise, he would поў have dotfe.” 
(a). Trust and confidenos—If A is entrusted with, andsreceives money, or 
Enmeepiions, goods from B, on the faith of a promise +o deal with the same 
in a particular manner, an action is maintainable by B against A, for 
any less or injury that may be sustained by B by reason of a breach of the 
promise by A, alibough he may havo undertaken the duty or trast gratuitously. 
Thus it is apparont that tho promiso of a gratuitous serviod, though not onfor- 
-peable as a promise, involves a liability on th$ part of the promisor to use 
ordinary care and skill in performance and hence the рш is liable if he 
fails to use reasonable care and skill (+). 

(b. Effect: of an-act being done on the faith of a gratuitous promiss— 
Ordinarily, if A promises to buy a house for B, there is no consideration for 
• the promise, but if*À makes such a promise and requests В to 
Рон о Ber enter into the contract of purchase in B’s own name, and В 
of gratuitaut — doog go, tho law implios.o promiso on tho part of A to reime 
burso B any part of tho purolhase-monoy тоју he may be 
compelled to pay (3). Binylatly, although a mere promise to vind to any 
charitable institution is not enforceable, yet sucha promise may be the 
foundation of an action, if it" appears or is proved that liability has been in- 
ourred in reliance upon the promise being performed (4. A similar view was 

expressed by the Calcutta High Court in the case of Kedar Nath Bhattacharjes 
+. Goris Mahomed (5) wherein Petheram 0. J. observed:— It is olear 
that there area great many mbgcriptions that сапой be recovered А 
* man for somq reasop or other pata his name down for a subscription ta somo 


d 


charitable object for, instance, but the amount of the subscription 4 cannot . 


be recovered from him, because there is no consideration. Bat in this par 
ticular case, the state of things is this: Persocs were asked to subsoribe 
knowing the purpose ta. which the money has to be applied, and they knew 
that on the faith of their subscription, an obligation has te be incurred 


a EOS ы a шышы UO a ст E Nl асы ыш 
(1) See in this connection & so of the originally voluntary no longer tobe so oon- 

Indian ContractAct which provides thatan — aaidered. Per Lord Bidon in Johnson v, 

without oonsiderafion is vold Legard, T .& В. 194. 

unless it is in writing and registered or is a (2) Bee Addition on Contract p, 13 and 

* prémisetp vomponsate for something dono — Auson on Contract, pp. 83-85; вор ale 

or is в promise to pay a deMi parred Story on Hquity S orisprudenco, в. 9T 59° 

by the law of limitation. А voluntary deed, (3) Orosbio т. M Done, 13: ‘Ves, 148, 158, 

however, becomes valid in law by ex post №. 

e facto consideration, for it cannot badenied үө (4) Hudson, In re, Отовй v. endorso 54 

° with*respect*to persons who make volun- ^. Je Oh, 811, per Pearson J. Hoe Chitty 

tary settherecnts andethose whg are called e on Contracta, p. gt. 

volunteers, Ёа they may some to suche (5) LR Б.з Ои. бё, 
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6, . 
to pay the cóntraotor for the work. -Under these circumstances, this kind of 
contract arises. The subsbfiber by subsoribing his, name gays in effect, In 
consideration of* your pgreging to enter into a contract, to erect or yourself 
erecting a buildiig, I undertake to supply the money to pay for it up to the 
amount for which I subsoribe my name. That ів в perfectly valid opntract 
and for good consideration ; it contains all the essentials of a contract which 
can be enforced in law by the persons to whom the liability is incurred.” 
Where however the promises is unders& public duty to do that which he 
promises S do, & g. where а witness attended a trial upon subpoena, а prc- 
P mise to pay him any remuneration in consideration of his 
fal gre duty or Ў attendance, i ів not based on a valid and sufficient considera- 
misting 0079" — tion, inasmuch as it was a duty imposed upon him by law to 
* obey such subpoena () Similarly, promises founded on the 
performance of already existing contracts cdhstitute no sufficient considera- 
tion and may, therefore, be said to Be gratuitous (з). Se, an agreement 
by a client to pay to his vakil after the latter bad accepted the takalainama 
a certain Bum in addition to his fee if tho suit was successful, is without а 
consideratign (3), 
(B. Im consideration. . 
The consideration must be such that а persop has the means of perfom:= 
ing or causing to be performed, and will hence be insufficient if its peiformance 
be impossible їп any way. Impossibility of consideration 
Pra sean may be physical, as when a promise ig made by-A to pay 
money in consideration of a promise by B to cause two 
straight lines to enclose a space. It may be legal, ss in the case Ф 
Harvey v. Gibbons (6. In this case, а bailiff was spromised £ 40, in 
consideration of a promise made by him that he would discharge a debt 
due to his master, The Court held that the bailiff could not me; that 
the ofnsideration furnished by him was "illegal, for the porvant cannot dis- 
charge а debt due фо his master. By ‘illegal’ itis plain that the Comt meant 
‘legally impossible.” An impossibility,” either physical or legal, apparent on 
the face of в contract, gives unreality to the consideration, and hence renders 
the contract void, In order to ртойҷое such results, the impossibility must be 
obvious, for if it is a practical impossibility such as would arise from the death 
or destruction of the subject matter of the contract, it would have q different 
effect. If existing tnkown to the parties wh8n the promise was made, it 
might avoid ihe contract on the grgund of mistake, If agising subsequent to 
the’oontrgct, i$ might under otrtainggircumstances be в ground of discharge (5), 
(1) Collin v. GodefreyiB. & A. Фор — (3) Ramohandra, v. Kale 1 png 
Baskaxaya Chotii v.Ramasamy 4 piad.H.0.7.° Bom, 3%. 
(я) 8003 v. Mysiok, а Oamp. 317. Beo (4) 1 Lev. 161. 
Ohitty Gontrncty р. ю , А (5) Anson on Сог, рр. 8ор81: 
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The case of Chandler v. Webster (1) furniahos an ozdmplo of impossibility 
arising sdbsequené to thg contract. Subsequent impossibiljty is not, how. 
ever, a ground of discharge in every саве. In Һе саве, А agreed to take 
on renta room belonging В for the convenient witnessing $ the coronation 
procession, and the former agreed to pay the rent immediately. The date of 
the coronation was postponed. The coronation took place after the date on 
which Ж was to pay the wnt А had paid only a portion of the rent, It was 
held that A was bound to pay the balance. It is the intention of the parties 
‘that should govern cagey of this kind. In eugh cases, if the oontmot ia 
abaolute, irrespective of any condition or etate of things, oath is bound to 
perform the contract specifically or to pay damages if specific performancé is 
impossible. It is open to the partiés to provide for contingencigs, and if they . 
do not do во either expressly or impliedly, they must be bound. 

In this country, the law is contaiged in sections 56 and 65 of the Contract 
Act (IX of 1872) and in section 13 of the Specific Relief Aot (I of 1877), . 
OR iai An agreement todo an act impossible in itself is void (3), 

Thus if A agrees with B, to discover treasure by magic,. the. 
agreement is void (0. Again, а contmot to do an act whip after the . 
contract ia mado booomos Imposaiblo, or by топат of some davout which 
the promisór could not prevent, unlawful, becomes void when’ the act 
becomes impossible or unlawful (4) As for example, A and B contract to 
marry each other, but before the time fixed for the marriage, A goes mad. The 
contract becomes void (5). But where one person has promised to do something 
which he knew or, with reraonable diligence might have known, and 
avhich the promisee did not know, to be impossible or unlawful, such 
promissor must maké compensation to such promisee for any loss which 
such promisee sustains through the non-porformanoe of the promise. Aa, 
for intanco, ‘A contracts 4o marry R, but the former ів already married 
to О, and is forbidden by the law to which he is subject to practice 
polygamy. Here, A must must make compensation to В {бт the loss caused 
to by the non-performance of the promise (6), Section 13 of the Specific 
Relief Act provides that notwithstanding anything contained in s, 56 of tha 
Indian Oontraot Act, a cortract is fot *wholly impossible of performance, 
because & portion of its subject-matter, existing at its date, has ceased to 
exis? atthe timo of the performance. Thus, where .A contracts 4o sella 
house to B for a lakh of rupees, *but the day after the contri s mado, tho" 
honso ia destroyod by a oyolono, Н may be compelled to porform his past of 


* өз) &Beleot Eng. Cases N, B. p.*4;  (4PẸeotion 56 of Aot TX of 1877, 
73 L. J. B. 4gi (9949; Beo 5 Ubtration (b) tg Beotlon 56. 








30, LJ. 59 п, , (6) Beokion 56 and illus, (с) of Aot IX 
(з) Bectlon 56, Act TX of 1872, of 1877. ө М 
(3) Dlustration (a) јо section 56, P . P 
P" i . е * е, è 
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the sud by paying the purchase money (), 

- In the case of Inder Phshad Singh v. Campbell À aggeed tio eupply the 
defendas with'indigo cultivated in specified lends. A lost роввеєвіоп of the 
lands owing to’the default of his landlord to payment, It was held that A 
was discharged, as it was not olear on the facts whether A could have ptevent- 
ed the forfeiture (2). A agreed to pay a certain sum of money per month to B 
for quarrying on B's mill, but was prevented from quanying. А was held 
dicharged, inagmuch as the contract contained an implied term that the quarry- 
ing should be allowed by the authorities (3), 

* [To be conoluded,] 


RECENT ENGLISH CASES. 


Bank—Bunker’s Lien— Btookbroker.— Authority borrow— Pledge of 
oliont’s scourtiy— Overdroft— &peotal borrcwing. ough tankers havea 
general lien upon the securities of a customer deposited with them to secure 
an overdraft, this lien does not attach to securities deposited by a customer and 
known to te bank to bolong to some other pomon and to have been deposited 
for aspeciaNpurpose. Where a customer draws e.cheque for a sum in excess 
of the amount standing to the oredit of his current account, it is in effect a 
request foraloan, and if the cheque is honoured the customer has borrowed e 
money ; but it does not follow that a transaction of thia kind is a borrowing 
upon security not belonging to the customer and deposited for another 
purpose, Cuthbert v. Robaris, Lubbock & Оо. [1909] 2 Qh. 226, 

DErFAMATION— Libel in Newepaper—Publication—Intention to аата 
Plaintif. .The defendants, who were the proprietorseand publishers of в 
newspaper, published іц an article in their paper defematory statements of 
à named person believed by the writer of the article end by the defendants 
to bo% a fiotitious personage with an unusual name ‘not hkely tobe that of an 
existing individus ; the name was in fact ihat of the Plaintiff, who was tr 
known to tht writer of the article and t the editor of the newspaper. ing 
the trial of an action for libel it was admitted that neither the writer nor ihe 
defenjlants intended the defamatory statements jo apply to the plaintiff, bat 
evidence was given by friénds of the plaintiff who had read ihe article that 
they thought the article referred tohim. On appeal by the defendants from & 
* (1) Illustraifon (a) to section 13 of the ооп асі, but also includes aif act which 


Bpeoiflo Relief . Act, The distinctipn becomes impossible or unlawful, after the 
between К ее 13 of this Act and section contract is made, (Znder v, Campbell, LL. Be 


56 of the Uontract Act is that while the 7 Оа. 474; 8 O.L. B $03; L Le Rit’ * 


former is limited to фће impossibility | Bom, 147)» 
arising subsequent io the completion of ", — (s) L LÊR, 7 Cal. 471. 
the contract, te latter not only deals wih ' WLL B, 13 Bom, 630, ` 
the impossibility éxisting‘st the date of the Е Ф 
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verdict and jydgment in favour of the plaintiff Hell by Lord Alverstone 
0. J. and Farwell & J. (Fletcher Moulton І, J. dissenting), that the plaintiff à / 
was entitled to sueceed. „Рет Lord Alverstone 0° #.: Whera an untrue and $i 
defamatory statement in writing is published withcut Jawful " exouse, which in 
the opinion of the jury upon tho ovidonce refers to tho plaintiff, ihó cnuso of * 
войоп is-made out, the question not belug whether the defendant intended — - 
the deffimatory language to refer to the plaintiff, but whether it was under- 
stood by reasonable people who knew the plaintiff to refer tohim. Per Flet- 
cher Moulton L, J.: In order to prove the allegation in an action of libel that 
the defamatory words were writtbn and published “of and conceming the 
plaintiff” it must be shewn affirmatively thai the deferldant intended them’to 
refer to the plaintiff, Per Farwell "L. J.: lt is not enough fora plaintiff in 
libel to shew thatzthe defendant has made a libellous statement, and that the 
plaintiff's friends an acquaintances believe it to be writton of him: he must, 
also prove that ‘the defendant printed and published it of him. This сап be 
done not only by showing that such was the defendant's actual intention, but 
also by shewing that the statement is made recklessly, careless whether it 
fits the plaintiffor not. The question.is not what the defendant y intend- 
ed іл his heart, but what his words taken withthe rleyan¥ surrounding 
circumstances and fairly congjrued mean. The fact that the plaintiff was 
e unknown to the defendant is not of itself a conclusive defence. Jones v. E. 
Hulton & Oo. [1905] 2 K. B. 444. Pog ae 
Drma DechaRation—Avidoncs = Admissibility of dying deolaration.—ln. 
otdor that a dying dgclaration as to the cause of death may be admissible in 
evidence at the trial of а prisoner for the murder of the declarant it must be 
shown that at the time the statement was made the death of the declarant 
was imminent and that he had abandoned all hope of living, i. o., believed thta 
desth must follow. But it is not necessary to prove that the declarant believed 
that death would engue immediately. The King v. Perry [1909 ] 2 K. B. 390. 
HusBAND акр Wrrn— Joint and Several Promissory Rote signed by Нив, 
and Wife for deb of Third Farty—Influence of Husband— Abemo 
of Independent Advics—Liability of Wife, The plaintiff having obtained 
judgment against в debtor, Ж was agfeod that the jndgment debtor and the 
two defendants in the present action, who were husband and wife, should give 
the plaintif a Joint and severa] promissory note, рауёЫе Бу instalments, for 
the amount of the judgment husband, who had business rélations with 
the judgment debtot, procured his wife’? signature to the promissory note, 
e * tho jyry finding that the teanssetion wast sufficiently explained td’ her and 
* that ghe knew that Ше dooument she was sigling was а promissory note, and: 
^ that she also knew she was "inourring a possible liability, fqr, the benefit of 
ihe judgment debtor in во signing ; they also found that hersignature was 
procured by the influence gf her husband, but apuld not agree as to whether 
2 * a 
ё . Ы . i 
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and form together а campendious statement of the various legal obligations’ . 
arising ex delicto and ez ontraciu. Since the forgoing edijion Mi this treatise 
* wap published, oonsigerggle number of Acta of Parliamgnt germane to the 
subject of civil Wrongs have been added to the statute book, vi. The Trade 
Disputes Act 1906, The Patents and Designs Act 1907, The Fatal Acsidents 
(Damages) Act 1908, The Law of Distress Amendment Act 1908, The Agricul. 
tural Holdings Aot, and Small Holding and Allotments Act 1908. As also a 
number of judicial decisions have been reported. All these have been worked 
into the present edition with judicious discrimination and care; and as a whole 
the volumé is worthy of the flace which it occupies among the treatises on 
the law of torts. . - 


The Law relating to Easement in British India. Ву F REDẸRIOK РЕАОООК, 
Barrisier-at-Law. OaLourta : Thacker Spink & Oo., 8 d Edition, 1909. 
Pages xlviii and 782, Price Rs. 18.* " 

As Tagore Law Professor in 1899 Mr. Peacock delivered a course of lectures 
on the law relating to Easements in British India. These lectures were re- 
oast and published in the form of a treatise early in 1904. It may be pointed ont 
in limine thas this 16-по annotated edition of the Basements Act: in fact the 
conditions under which it came into existence precluded that form. It is an 
independent treatise worked out from the provisions of the Indian Easements , 
Act of 1882, other analogous provisions in the Indian enactments, and princi. 
ples of English and Indian decisions. With regard to the last it may be paren= 
thetically pointed out that the leamed author’s strict adherence to the official 
series of reports has resulted in the omission of a number of Indian decisions 
of varying degrees of importance reported in unnofficial sezies. The arrangement” 
of topios follow the natural sequence of incidents in easements. A couple of 
introductory chapters show the general character and characteristic features of 
easentents; The particular easements, viz. those ot light and air, way, water, 
support and party-walls and other miscellaneous easements claim attention in 
the next twe chapters. Then follows the law of acquisition of tasements in its 
different aspects ; of extinction of easements ; of the disturbance of easeméhts 
and the legal remedies therefor. Thegasj chapter dwells on the correlated topic 
of licenses, Thus the law of easements as prevailing in this country finds an 
able exposition in the work, Among other minor excellencies, we would like te 
aote that the principles relating to “ party-yalls " and “ privacy “A are here 
treated witha fulness that is not tabe seen in any other book, Mr. Peacook's 
Easements will perform the same sprvioe in this country, as the-treutises of 
Gale and Goddard are doing in Ерделі. = * . NAE 
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‘An Epitome of Company Baw. W. H.Hastinas KELKE, М. A., of Lincoln’s 

Inn, Barristor-atlaw. Lonpon ; Sweet and Maxwell, Ltd., 3 Qhamcery 
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Iane, W. 0, Second Edition, 1909. Crown 8vo. Pages xvi i and 199, Prioo би. 

Тни Conplhy Taw in England, as modified by the latest enactment of tho 
Companies ConsolMation At of 1908, 1 doult with р this "book in iis three * f 
aspects : inception, manigement, and dissolution, The iwbeption ofa -cop- * 
pany és considered with reference to its three initial processes, viz. promotion, . / 
prospectus and allotment; and after the company is formed, the subjects 
whichgclaim attention are direo tors and officers, shareholders and shares and 
borrowing ; and noi в few pass through the final stage of dissolution, which is 
discussed under the heading of winding up. As an elementary treatise on the 
leading principles of the Company Law in Englfnd, this book merits attention, 





e Ф 
The Solicitors’ Potent Prati. Ву ковак Freypsricx Eurry, LL M., 
of the Inner Temple, Barrister-at-Law. LONDON : EFFINGHAM WILBON, 
64, ТЬховіп јо Street, Ж. О. 1909. Orown 8vo, Pages xi and 245, 
Price 3s. Qd. ne . M 


TEE Patentsand Designs Act, which was enacted in 1907, introduced several 
modifications into the laws ‘relating to Letters Patent for inventions which 


‚ ought to be of considerable benefit both to ihe bona fide patenteé and to the 
“public: It is not only fraught with organic changes in the law of Patents 


e 


and Designs, but it has worked great many reforms in tho prosedural 

part of the law. With this latter feature of it this ке book concems 

itsolf, It does not attempt to deal with the ordinary business of the patent 
agent, but confines itself almost entirely to that part of the patent practice 
which concems solicitors and the Courts of justice. 

Ths Mining Law of Canada. By Атғвер B. Moning, К. 0., LL. B., of the 
Bar of Nova Scotia, Newfoundland and Ontario. Toronto : The за 
Taw Book Company, 1909. Roy 8vo. Pages xxxvii and 701, 

Бо fat ак ane aan judge by a pomsal of a troatiso dealing with а foreign 
‘syitom of law, this trontiso gives a complete statement of the low 
of mining as if obtains in Oanada. ‘The Canadian statutes and ‘decisions are 
рыу used in preparing this work. Important English cases have also been 
referred to. The appendix oontains the Ontario Mines Act, the Mines 


. Actof British Columbia, Quebec: Mining law and the Dominion Mining 


*Regulagiona. ° 
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The Indian Penal Pode, By J. О'КтннАдҮ and O, P. OagPERr, CALOUTTA : 

' B K, Lanm & Оо, 64 College Sock, * Fourth Edition, 1909. "Roy 


* Ryo, Pages х1 and 474,, Prioo Re, 428 


Own itt өөй of succinct Ènnotationg” on the Iadian Penal Code will find 
Ыйлар delighted to have O'Kinealy’s Indian Ponal „о, “The method of 
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ү а i$ оле with which the profession i is fsmiliar in O'Kinealy’s edition ' 

of the Civil Procedure Coda. The whole of the Indian Pengl e with notes 

is here етһой:еВ in 350 pages: The appendix reproduogs a few minor Acts 

dealing with spectal offences. 
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The Indian Limitation Ae, 1908. By T. V. BANIIYA Row, First, Grade 
Pleader, Mangas : The Law Printing House, Mount Roed, 1909." Boy. 
8vo. Pages xxi, 192, 938 and oxxviii. Price Hs. 10. 

It is no doubt furprising that the new Limitation Aot, which was placed cn 
the Indian statute bock more than a year ago, has so far remained unanno- 
iatbd, This book ia the first in the field. The case notation is carried 
on in the magner pursued in the series known as the Lawyers Companion : 
and oases ofall manner of importance ате ОЗ its specious 
galleries. The text of the Act is printed in Ьо уре, The provi- 
sions of each section are parallelised with those of the earlier enactments, 
For instance, under s. 10 of the present Act, we find reproduced s. 10 of Act 
XV of 1877, s. 10.of Aot TX of 1871, and s. 2 of Act XIV of 1859, Where 
there is difference in ihe new section, it is prominently noted; and the. 
reasons for the change are given. Where possible £ comparision is in stituted 
with the provisions of English law. The book has evidently been prepared 
with much care and is very exhaustive, ° 


— 


The Gods of Procedure (Act V of 1908), Students’ Edition, By Diwsmau 
FARDUNJI MULLA, M. A., LL. B, Advocate, High Odtrt, Bombay ; Prin- 
‘cipal and Perry Professor of Jurisprudence, Government Law School, * 
Bombay. Bompay: М. М. Tripathi & Co., Princess Street, Kalkadevi 
Toad, 1909. Roy. 8vo. Pages 540. Price Rs. 6 net. 

Taw first two editions of Mr. Mulla's Civil Proofduré Code we:e essentially 
prepared for studenjs of law, though needs of practitioner were also kept in 
‘yiew. They poôn became faviurite with the student class, When the Civil 
Procedure Code was re-enacted in 1908, Mr. Mulla conceived the Жеб 
enlarging his commentaries and the third edition appeared ina much en- 
larged' form, Iho opinion we expressed in “reviwing the third edition 
has been amply justified by the ready reception accorded to igby «ће 
poblic, 14 has found а plaoe on many a lawyer's desk. It soon became ppparent, 
however, that the book had outgrown tho лөейа of law students. Мт, Mulla 
has. therefore ` brought ont, this’ separate edition for their use. АП 
‘the explanatory portions of thp 'oommontaties have been retained mda’ ° 
selection of typical ecases has been given. Th$ -Jearned author das been 
lecturing students of law for several years in the Government Law 
School at Bombay. He hes given full explanations of every poit that 
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needs elucidation for а proper understanding of the provisions “of the’ Code, 

and students wil find in this book everything*that is necessary for them. 

Looking to the labpur bestowed upon it aswell as фо the neat et up, the price * / 

is moderate, Ы ae S E е 

Ths Parallel Codes of Oivil Procedure 1888 and 1908. Ву A. B. Сотрни, 

Rarister-at-Law, and 8. K. CHARIAR, High Court Vakil, Mapnas: В. 
Vax & Oo.,  Thumbu Chetty Street, Hombay agents: N. М, Tripe- 
thi & Oo., 1909, Roy. 8vo. Pages xl ang 418; Price Да. 2-8, *! 

_ Тнв ides of parallel Codes-is shortly this. The provisions of the Codes of 

1882 and 1908 are set out in opposite columns: and whatever is new in the Gode 

of 1908 is set upin italic type, The notes explain very briefly-the reasons for 

the addition, ation, or omission, as the Case may be in the new Code. The 

whole mene ANE ténds to simplify. comparison of the two Codes 

at glance. * — NES | 
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Notee-on ths Indian Penal Coda, By Rao Saheb PRANSDANKAR, BOMBAY : 
The Methodist Publishing House. 1909. Demi 8yo. Pagos xiv and 487, 
Price Ra. 4-8. А 


. Rao Ssheb Pranshankar has been a distinguished officer of the Bombay 
* Police Force; and his abilities as a detective officer evoked praise in whatever 
district of this Presidency he served. Не has started the publication of the 
Police Officers’ Companion Series. The first two volumes deal with the 
Criminal Procedurę Code and the Indian Evidence Act. This, the third of the 
„ вотіев, ig devoted to ihe Indian Ponal Code. The full text of the Cade is given 
and tho notes aretompilod from various commentaries on the codo, Tho 
experienceof the author as a Police offer has invested the ‘book, with a 
practical character which „ів likely to appeal to officials of the Police force. 
The Law on Seourity for Keeping the Peace and for Good Behaviour, By 
є Durea OHARAN Вгнен, В. A, LLB., Vakil High Court. ALLAHABAD : 
Liddel’s Printing Works, 1909. Demi 8уо. Pages 164. Price Ra 24, 
Тнв law relating to security for keépirfg the peace and for good behaviour is 
. Goptained in the twenty sections which constitute Ohapter VIII of the Criminal 
Prooedüte Code 1908. Thege sections, hawever,*oome before the Courts 
now and then and a large mass df case law has gathered itself rofnd them. The 
whole of this bréach of-law is treated” in this little book witha fullness 
e * anddoetail that cannot be expected in? larger treatises on, the Vode. Mr. - 
Osborngof the Magras Barewas tho first to devote attention to the eubject : 
„and his book was pablish& nearly «three years ago. The present book.is 
_moregzhaustive;and systematie оо. с e tans ios 
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The, Lá. of Sanotion toproseoute, . By 8. Roy, Жиби 8 OALOUTTA:. * 
» Haze Press, Bombay Agents: N. M. TRIPATHI & Co, Prinfess Btreet, 
* . Kalkedovi Rad. Sgcopg Edition, 1909. Отот Вто, Pigos xxviii, 339, 
| 2 . Brice Ев, 4. ^ 
|. ds bringing out his seéond. edition of this brochure, the THES. authoz has 
, added about 100 new cases and has made more oomplete the collocation of 


oases PE on the topio of senkon to кез. e 


ren " one EON. А є 


The Indian Limitation Act, dans. By BARAT OnaxpRA GHOSH, B. L. Vakil 

d . High Court, Oaloutta, CALOUTTA: R. Cambmy & Co., 6 Hastings Btreot, 

“1909 Demi 8yo.  * 

"tas book is designed to appear in four фагів of 125 pages each, priced at 
Hs. 1-4. The first part contains the seotion work of the tion’ Act with 
annotations, We propose to review the оок at leng n all the parts. 
are in our hands., ` s 








! T sd : ; 
Tha; Collections of Hindu. Law Tieta, a Quarterly -Magasine : Edited by 
J. В. GHARPURE B. A., LLB., Vakil High, Court; M. R. JAYAKAR, 

М. A, LL. B, Bar-at-Law; а. Р. В SHINGNE, B. A. LL. В, Vakil 

High Court. ° 

Vast and varied seem to be the task that the learned editors haye get ° 
themselves toin starting this Magazine. The programme sketched ont in 
the prefatory note covers в wide area, the fulfilment of which will 
depend no less upon the unremitting industry of the pfomoters than upon 
the appreciation and support by the profession. The Hindu Law Texts can * 
be hly divided mto two groups: (1) texts hitherto published and 
MEL UE ; and (2) texta neither published nor translated. The editors have 
toucheĝ the first group and selected the Mitakthara and its several com- 
mentaries to begin pith. The Sgnskrit portion of the Mitaktshara (verses 1-68) 
with the commentaries known as Balambpatti and Subodhini (verses 1-26) are 
published in this part. English translation of these are promised in a futye 
number We heartily wish all success to the enterprise. 


International Incidents. By L. Оррвннити, М. A. LLD., Whewell Professor * 
* of Interfiational “Lew in the University of, Okmbridge, Олмввгра& : The 
University Press, 1909. Domie8vo. Pages 129, Pricop 38, ба, 

IxorpEwTS do arise in Interrfational topics ав frequently and quite as obsti- 
nately as they arise in municipab affair, In both they are determindtivo* 
of principles of law and begome the test of the 4oundenfMs or otherwise of 
those principles’, Ty are in faot the stepping stones on Mec the law Y eger 
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in its yr. The incidents that come within the purview of the International 
law do noi always reagh the adjudication of ker Ora, ð A collection of 
typical of these imeidents is therefore of much use» Br. Oppenheim has catas 


logued one hundred of such intemational incidents for the se of his claws in . 


‘ ihis Book which will undoubtedly be of great service to students of interna- 
tional DEN. ‚ 





ane Bombay Code, Vol. І. Published by-D-G. Karon, Law Publishing 


- Press, Poona. 1909. Prioe Hs. 6. 
сане closely upon the publication of the fourth edition of the Bom bay 


Code by the Government of Bombay, Mr. Khandekar has placed at ihe service , 


of the profession his edition of the Bombay Code. It is designed to appear in 
four volumes. xt of the Acts is neatly printed and is free fram mistakes. 
The book oni goin oémpiled from case-law, and rules issued by the 
Government under powers given. by various Acts. The Regulations 
and the Local Асы of the Governor-General in Council in force in this 
Presidency form the contents of this volume, We trust the future volumes 


will bear the same marks of industry that this volume shows, and that pe 


will ы, in quick sncogssicn. 
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ТНЕ LAW. OF CONSIDERATION. 


(Concluded from pela, ) 
(c) Morar OoftsmpERATION. s .- 
T was atone time held thata mere moral obligation was a suficient 
` consideration for an express promise, although the promisor was not, at the 
time of making the promise, legally liable (2), This view of 
Moral con tho law was taken by Lord Mansfeld 0. J. and Baller J. in 
Hawkes v. Saunders, decided so far back us 1775. In 


Wennall у. Adney (з), decided in 1802, where a master was held not liable on А 


an implied contract to pay for medical attendance оп a servant who had met 
with an accident in his service, it was laid down by the Court that a mere 
moral consideration could not support'a promiseto perform a work or pay a 
demand (3), - In the oase of Vasudeo Bhat v." Venkatesh (4) where a Hindu 
co«paroener voluntarily advanced money to his brother agd oo-parcener for thé 
purpose of his defence against a oharge of forgery without any previous 
request but merely to savethe reputation of the family, the obligation being 
no more than a mere moral obligation, i$ was held "thai moral obligation was not 
a sufficient copsideration to support an assignment to one brother by another 
of his share tn the undivided family estate, But duties and obligétions, arising out 


of the debts and contracts of persons under age, and also legal claims or deasands - 


barred by the statute of ‘limitatyn, where the remedy is taken away by a 
positive rule offlaw, or by express legislative enactment, and the payment 
of the debt or ths performance of the engagement remains only as a yoluntary 
* duty, can be derivdd by an express promise, aid so enforced by an, action (5), 
In tho case of Tiackchand Hindymal v. Jitamal Sudaram (6), the Bombay 





Niceta 

(1) Hawkes v. grade Оор, 499, NERT РА ee 

2903294. .  G) Вее Addison Sg. Contrast "d 

(03B. & P. VE в . (6) 10 Mm. Н. О 

(з) Beo Chit cn Contracts, page 48. | a 
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High Oourt fully discussed tho subject of moral consideration {шз ;—" The 
goneral rule & law is that a consideration, morely, moral, ig not a valuable 
consideration, stt as would supports a promise, Qui there are instances { 
of enforceable promises, whioh were formerly referred to th now exploded ~~) 
prinoiple of previous moral obligation, and. which are still held to-be binding, . ' 
although that principal has been rejected, Amongst these instances, is a 
promisg, after full age, to pay a debt contracted during infancy, and в pro- 
mise in renewal of а debt barred by the law of limitation. The efficacy of 
such promises ia now based upon tho prinoiplo that where tho consideration 
was originally beneficial to the party promishhg, and he be protected from 
liability, by some provision of tho statute or commons law, meant for his 
advantage, he may renounce the benefit of that law, and if he promise to pay 
that debt, he is bound by the law to perform that promise.” D executed a 
rasinama in favour of the plaintiff on the 28th August, 1868, transferring 
certain lands tq the later. The platntiff, after giving the usual Kabulayat 
to the Collector, was put in possession of the lands. On tbe 7th April, 1869, 
T obtained a money decree against D, and on the 3rd July, 1869, attached the 
lands аз belonglug to D., Is was held that a decree of 1862, which the plains 
tiff held against D, though time-barred in 1888, was (being then still 
unsatisfied) a valid consideration for D’s rasinama in 1868, in favour 
of the plaintiff (1).  Bimilarly,*he Indian Oontraot Act (3) provides that this 
*species of consideration is not void if the agreement is a promise to pay в 
debi barred by ihe law of limitation. 
^ В. Consideration for a promiss.to acospt a lesser. sum, 
(б). An agreementeto accept a lesser sum than what is due is based on 
insufficient consideration and hence does noi bind the party so agreeing, (3). 
“But séction 63 of the Indian Contract Act, howovor, provides 
El thas the promises may aocopt, insíiónd of the о ВА of 
lesser зыт. (ho promise, afly satisfaction which he thinks ft (€. ° 
0. Past consideration, ° 
A past considesation is not аа оїөд® фо support a promise. `. у 
2, « Consideration may bs present от future, but must not be.past. 
Wo shall now see what relation there is between the consideration, and. the 
Consideration nay PT Mise inrespeotof time, The considerationefor a promise 
be resent or may be present or future, but it must not, in кшш һе 
рини QA enfomenble, ba pagt. (5), . $ 
As to time, a considgration is said to be ($) emecutory, 1. ©., БАЙЫ to be 
————R 


a E E a TOM HUMUM NAA STR ee 
‚ Q) Did. А 398,%. L, В, so Bomb, 636, L 12 R. 26 
(2) Act IX of f875, Beotlon 4$ (a, Mad, 95. 

(3) Chamber v» Wane (PSmith LO. 143, (3) Lamploigh v. Bralthwatt, Hobert 105; 
affirmed in Foabss т. Bear (9Ap. Cus. 605). ‘1 Bm, L. Q, 153. MED 
(4) Lam R 15 Oal, 319; L L. R. 19 Mad. И E. 
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3 : doné by thee plaintiff after the making of ad defendant’, 
d Р рботіве. [i4 Fonourrent, i.e, в promise giyen for a promise , 


в propise on one aide isa sufficient considration fofa promise on the other, 
; _ 79: g 8 promise o do work in return for a promise of payment; 
mutual promises to marry. (itt) Continuing, which being in 
part executed, but which still continues, is, in many cases, sufficien +40 sapport 
) ‚а promise, (1), ө. g. in consideration thatthe defendant had 
. begome and was the plaintiff's tenant, he-under took to manage 
the farm in & husband-like méhner (а), or in consideration that the lossoe 
they in possession had oecapied the land and paid his reni, the lessor promised 
to save him harmless against all persons for his occupation, during the term, 
because “the*oocupation which is the consideration continues.” (3). (iw) 
Kaeoutod, or past, that is, something done by the plaintiff be 
fore the defendant makes Ris promise:, e І 
An sxsouted or past consideration does not supporta “promise, As, for 
example, A promises to pay Ba sum of money in consideration that В had 
formerly given A twenty sheep, ors promise by Ato lend В.# 10 in consi 
deration that B had formerly lent that sum to A, is vpid, and cannot be enforced 
against A by an action, inasmuch as the thing having been done or executed 
by B before the promise was made by A, cannot Њ said to be а consideration 
for the promise (4), : 
There is, however, one exception to the above rule. If the act-on the part 
of В be done pursuant to the previous request, either express or implied, of A 
i$ will sustain an action against him, fôr, in that case, the 
лири promise is coupled with the consideration, Ьу the request and ° 
thus bepomes binding on А. For example, when X brought an action against 
Y upog а promise made by him to pay X some account of money in considers 
ation that X had married the cousin of Y, the Court held that the action was 
maintainable, fog, aléhough the marriage took place previou$ to the promise, 
it во took plate, at the antecedent request of Y. (5) When the consideration, 
although past o cuted, will support an action by reason of there haying 
been gn antecedent request, expreag ох implied, it is a general and very ше 
portant rule that бе consideration “ will support no other promise than such 
as would be implied by law” (©. The thing done must, of course, have. 
bten advantageous to*the defendant, or detrimgntal or troublesome or Inconve- 
nient to ihe plaintiff, and must be such an act or вегүіср as the law recog- 
niseg as в Jegal consideration for а promise (7), 
(1) Маной v. Kinglake, ВА. & H.9SR * (5) Lampleigh.v. BralüwcK, Вир Bee —— ^ 


(з) Powley т. Walker, 5%. В. 373. Addison on e Оп ractefBp. 5, 9а e 
13) Bee Ohitiy en Contracts, 'pp? 3, 35. * (6) Chorley т. Boloot, 4 T. Н. m7. Bee 
4) Lemplegk' + Braithwait, Hobert — Broom's Common Law, p. 326, >» 
195; 1 ба I4 О, 15% „г з * D Lampldgh ч. Broftheoa}t, Вор. 
у e. е : б 
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When, "indeed, althoygh the consideration ast, the act stated as the 
consideration for ча promise cannot. from its Ne have "been gratuitous, 
but necessarily imports a request, such request need nefiher bo -averred 
nor specifically proved, as in the case of money lent, for the mere statomont 
that money way lent implies thst it was advanced at the request of tho party 
to тот the loan was made (2), І 
In general, when the consideration is executed and past, ihe law requires 
shat а request, express or implied, be shown. A request, if noi made in ex- 
press terms, will be implied in fhe following cirouhstances:— 
Баран. whe First, whore the consideration consists in the plaintiff haying. 
: been compelled to do that (з) to which the defendant was 
legally oompellable. Secondly, where the defendant has adopifd.and enjoyed 
ihe benefit of the consideration? for here his subsequoni assoni amounig to.a 
ratification, And such: ratification may be relied on ва ovidonce of a pievioug 
request, (5) And, thirdly, where the plaintiff voluntarily does that to which 


` the defendant was legally compellable, and the defendant afterwards, in cone 


sideration thereof, expressly promises. 

It has been said before that in ihe definition of consideration, as given in 
m section 2 (d) of ihe Indian Ooniraos Act, the Legislature 
рай considera- seems do Have adopted the above exception. io the general 

Hon valid. — rule, vis, that в past consideration oan support a promise. 

3. Consideration must proceed from the promise. 

^ Аа the role has already boen discussed iu to places, it is noi неона, to 
des] with it here again. 

4. Oonsideratian must be of an aerial nalis “valus. 

The “aot, forbearance, sufferance or promise” on the part: of the plaintiff 
musi be гар as may be olparly ascertained. Thus, the mere putiing*an end 

: ` фа “certain disputes and controversies,” or ceasing fb make 
r. ao of amer complaints or to bore or annoy а persone is Do a sufficient 


consideration or fouftdation in law for ап exprees promise (5). 


Similarly, service for remuneration to be fixed by ihe emgjeyer has been held 


$o give no night of action against the employor (7). Likewise, an agreo- 
ment by a retiring pariner in a finn to retire from the business as far ° as the 
law aYtows,” wis held to be too vague to be enforced (8), Agreements of this 
Ф е 
Victora v. Davigs 13 М. & W. 758, 759; „Вот. 758 cited ante. 
Min B., Beo Broom's Common Law, ° (6) White v. Bexeit, тз L. J. Exoh. 16. Bee 
р. #8. «Аад! п on Contracts, р. 4. , 
(2) Jeffreys v- Gir, aB. d d Е W) Taylor v. Brower, 2 М, B. фо, See 
Edstood & E 438, Ohitty on 
a li ка (8) Duwies v. Ch. D. 354, Beo 
" v, Nili B..& А. 104. Bee. COhitty on Contracts, ri aede 
cmm т. AU п pP worth ү. Maodenald, LL, B. ag Вор, 136, 
{) Beo дӘмда +, Aralan, I La И, р a | 
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kind haye beon held '*-o throw upon the Courts a responsibility of interprete": 
*tion, which they‘are ш assume” (1), Бесйоп°29 of the Indian 
* Ooptrect Act provides that “agreements the meaning of which is not certain: 
, ot capable of being made certain, are void” (3.: The Specific Relief Aag: (2) 
also enacts that a contract, the terms of which the Court cannot find with - 
reasonable certainty, cannot be specifically enforced. In Ramasami v. Baja- 
gopala (9, aclause іл а pattah io the offect that the tenant should pay 
whatever tent the „landlord might fix for unassessed land, was held bad for 
uncertainty: * с. 
3, Proof of.considergtion. i | 
In English law the consideration for gontracts поё under seal, and in 
Indian law fof every kind of contract, is essentially a matter of proof (5), ' 
Р А statement contained ina deed $o the effect that the con- 
Miri Á f proof, sideration has been paid jà fall, no dqnbi, affprds a strong 
presumptive evidence of payment, but such presumptiqn is 
` capable of being rebutted by satisfactory evidence of non-payment, notwith 
standing the rule that extrinsic evidence isnot admissible 40 contradict or 
altar the terms of a written contract (6). АНЫ] 
In English law, although the express admissions ofa party inserted in a 
English ln contract aro strong evidence against him, yet he is at liberty, 
in certain cases, when the contract is not under seal, to 
prove that such admissions were mistaken oruntrue (7), If a bill of exchange 
or promissory note purports, on the face of it, to be made for value received, 
is is competent to the parties o show that no value was a@iually received (8), 
A receipt or other acknowledgment not under seal is not oonolusive, bat only * 
affords prima facie evidence that the money mentioned fn it has been paid 
(9) ani the effect of such receipt may be destroyed by parel evidence to the 
effect That it was obtained by fraud, or undera fhistake of fact (20), or tha, 
it formed part of ẹ transaction which was merely colotrable, no money 
having, infaet, been paid (11), “Tt {з constantly the praetice to show 
that no consideration has been given to a bill or note, although the 
instrument bears on its face, the words ‘value received’ which clearly 
import a consideration for the promise contiined in the instrument, 
upon в contract under seal it is not as in a contract not under seal, gonera]ly . 


*(1) Bee Ansoa on Contracts, p. 81. seotiqn 91, pro. (1). Casperes on Eatop 
(з) Aot IX of 1872, Beo. 29 & Illustration, р, 288, pol, 
(3> Act I of 1877, Beotlon a1 (o). | (7) Hoans v. Rogers 9 B. & О, 586, 
(4) L L &. 11 Mad. зоо. . (8) Foster v. Jolly 10. M. & R, 708, Booe © , 


(5) See Ohitty on Contracts. a4th Addison on Contracts, p.188 
"ois rs с у, 
(6) Zamindar Srimat v, Virappa Омий (11) Bowers y. Poster, 3 Н. & М. ууу Seq 
p Mad. Н. О, 874 Hridenfe Act (I of 1872) * Chitty on Coniruota, p. бу, 
AM. 
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necessary ќо prove that hore was any oogeidentkion or ihe nature of 
it, Batif the eonsidesation oome. in question ~ all, it €eoms generally а 
io have been pérmitted to inquire into it, пон Мапа any avorment in 
= deed. . . . A deed which recites only a preliminary consideration may 
be shown io have been also founded on the consideration of marriage. . + 
go evidence is admissible to show that ihe pondere in a bill of sale is 
not the timo consideration.” (1) 
` In Indian law, however, a contract under seal does noi, of itself, impori 
that ihe consideration has been paid (з). The sintement in a ‘deed that the 
Indian лю consideration was paid, i is noi, of itself, according #0 the prao- 
tice of the Oourts in India, conclusive evidenge of rach рау" 
ment, and may be rebutted by evidenco of non-payment. Wheg ony payment 
is denied and evidence of npn-paymeni produced, the burden of proof that 
the money was paid lies an the dpbtor (3). When an instrument recites 
that. the defendant "has received consideration such a recital is evidence 
agatnst, but noi conclusive evidence against, the defendant, the burden of proof 
is, however, on him to show that the recitals are not correct (4). “There is no 
doubt," observed the Madras High Couri in Zamindar Srinath v. Virappa 
Ohsti (5), “that the statment in the bonds are strong prima facie evidence 
of the truth of the actual receipt of the money, and tọ be rebutted only by 
clear and satisfactory proof +0 the contrary on the part of the defendant upon 
whom lies tho burdon of proof. But they cannot, on any ‘sound principle of 
the law of evidence, be treated, between these parties, as conclusive evi= 
dence.” When ipe plaintiff sues on а receipt and ihe defendant admits the 
execution of it, but denies payment, it is on him .to prove thai the statement 
of payment» in the receipt is not correct (6), A recital in. a deed 
is, in some cases, conclusive, at any rate it'is evidence as against the 
patty making it and is of more or less weight, or is more or less complusive 
against them, acoqrding to ciroumstances (7). But it is not evidonco ns 
against third persons any more than other statoments түйді „Ье (8), Section 
29 of the Indian Evidenco Act prefents the admission of oral evidence for 
4h® purpose of contradicting or varying tho terms of a contract but does noi 
prevent a party їо а contract from showing that there wes no comsideras 
tion or that the consideration was different from that desóribed in tho cons 


(1) ^) Wooo on Nisi Prins Evidence, 18th — В.Е.В.а. o : : 
өй.; р. 19, (5) з Mad. Н. О, 174. 

(з) Raja Sahib v. «Budhu Singh, 13 W. © (6) Daviata v. Ganesh Shasires,L 1. B 4 
В. 6 13 M, I. A. 375-386, Baju Balu „Вош.өў96, 


v. Brishnarag, L M. Б. з Bom. 173. * . Q) shwari v. Budhanadăti, LER 
(3) Ohgwghry Daki v. ry Рома — 6 Oal. 268; Манал т. Sumitra, L L, I, 17 
3 M. L A. 34]. Boe also L ‚ аз All, АП, 4284 » 
Bip ps р, 395. ` (8) Raja Saheb v. “Budhu Singh, 14 
Еи Sr HD M um А Wi BP, O Gja M. LA, 975-286. И 
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iraot (1). In a suit on a Wond, the plaintiff rested his case entirely upon the 
nit and the defendants ackfowledgment therein that Ra, 8,060 was Teceived 

in cash. At tho tria], the dfféifdant proved that acknowledgmont to be fioti- 
tious, ahd that only*a part of the money had been advanced by ihe plaintiff 
di was held by the Privy Üouncil that the onus was upon the plaintiff to 
prove in some other way the advance which he alleged (3), e 

When the execution of a bond is admitted and the bond contains an admis- 
ion that the consideration has passed, it is for the executant to get rid of the 
mission which Де has made ithe bond. Ii is not enough for him to prove 
hai prior to ihe institutiqn of the suit he denied receipt of consideration, 
even though that denial was made before the Registering officer. Such facts 
would not take the osse out of the rule laid down in section 102, illustration 
(b) of the Indian Evidence Aot (3), If an action Фо enforce a mortgage seouri- 
iy is contested by the mortgagor and execution is admitted byeor proved 
against him, the onus lies on him to prove that tho recitals as to the payment 
of consideration for the deed which he executed are unirue. When, hows 
ever, it is contested by a stranger who denies that the bond was exeouted 
and who asserts thai there was no consideration for tha mortgage, the onua ig 
upon the mortgagee to prove his case(4), If A executes a conveyance in 
favour of В, and the document is registered and delivered, it is not necessarily 
operative, If ій ів proved that ihe oonsideration agreed upon has not been 
paid, and the deed shows that the intention of the parties wes that there 
should be immediate payment of the consideration, title does not vest till the 
condition is fulfilled (5). Е 

In Giridhares Singh ү. Lalloo Koonwar (6) the Oaloutta High Qourt held ° 

that the mere absence of an endorsement of payment on the baok ofa Kistbundi 
must noi prevail against a olear and deoisive proof of payment, Similarly, in 
Kales Dag Mitter v. Tara Ohand Roy (D, it was hofd that a stipulation in 
& bond that all paymonty should be endorsed on the back of 1t, and that al 
other pleas of repaymer Id be of no avail, works no estoppel, and the 
debtor may prove by other means thai the debt or a part of it has been paid, o 
In considering, however, whether the alleged payments were made, of course 
the omissien of endorsements is а most*important cfroumstance to be taken 















into consideration (8)* o. 
a nner aaa sa a O У.а 
e (1) Hukum Chand v, Hiralel, L L, R. 3 (5) Saraj Chander Naskar ү, Hari Pada 
Bom. 159. i Misiri, 4 O. L, J. $38. Beg also Mantadun 
(з) Lala Laimi Chand +, Sayed Haidar, Y. Raghunandan, I. L В. 37 Oal 7 and 
40. W. N, Ba a * Sheo Narain v. Darbars Мајырн, з О. Wi Ne *° 
(3) Mahabir Prasad Rai v. Bishan ө %07. : "IAE 
Dayal, L L. R. 27 All. л, * ‚ (6) 3 W. В. Mijs. 15. e. 


(4) Bishenoar v. Harbans Sahai 6 Ot L.— , (TF 8 W. В. 16, 
J.659. But see Batanashi Perehad ч, (8) Shashachellum Chetty „у. T. Govind” 
Birjlal Singh, 3 О. W, Х. ососун, D ара, 5„Маа. Н. 0, 51, X 
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. By the Mahomedan law, a holder of property may, in Мв lifetime, give 
away the whole өт part of his property, if he odniglies withcortain forma;-but 
it ig incumbent &pon those, who sock to bot Up. tech в transaction, to show 
very olearly that these forms have been complied withe'I¢ may be by dced 
of gift simply, or by deed of gift coupled with consideration. If the former, 
Unless accompanied by delivery of the thing given, so far as it is capable of 
deli¥ery, it is invalid. Ifthe latter, in which case delivery of possession is 
not necessary, actual payment of the consideration must be proved, and the 
bona fide intention of the donor to divest himgolf in presens .of the propert 
‘and to confer it upon ihe donee, must also be proved (1). d 


The defendant was in possession, under в power ‘of attorney, as matager, 
of the estate of the plaintift The plaintiff revoked the poweg, and upon the 
ПЕТРИ refusal of the defendant to give пр. possession, sued 40 eject 

admissibla іо him. The defendant pleaded that the consideration was some- 
prove additioRal think in addition to what was stated in the power, and was of 
such a character as made the power irrevocable. It was held 
that parol evidence was admissible to prove the additional consideration. This 
is in accordance with the principle laid down in Olifond v. Turrel @) 
where it wae held that'f there was one consideration in the deed you might 
prove any other consideration which existed (3). The same rule has been laid 
down in some cases in this country (4), 


4. Failure of consideration. | 
› -Although there may be an apparent consideration for a promise, yet if the 
consideration subsequently fails, the contract has no legal effect or force (5). 
allure of done» Whore a contract has been rescinded, either by mutual 
i consent or by virtue of a clauso contained in the contract, 
an action will lie to recover any money which may fave been — 
paid by the plaintiff under it (6), The right to reacind, however, *does noi 
oriso from an innoomt miarepresentation, unless Р wi as # show that 
‘there is а oómpleto difference in.mabstance betwedP what was supposed to be 
‘ind what was #aken.so as to constituto, a failure of consideration (7). Where 
money has been paid on а consjdergiion, which has wholly failed, it may be 
“¥ecovered by the party, who has paid ii, (9) Sometimes aw aotion will lie where 


deration—iis 
affect ox contract. 





* (з) Chaudhri v. Muhamad, 4 Q. L. J. ($) Bee Addtwon on Qontraota, р. 6, 
195, P.O. ab p. goo. Bee also Hanes v., (6) Payne v. Whale, 7 Hast 274; soe 
Mussamut, L. В. 3 L А. 291. ‚ Ошйу on Contracts, p. 59, М 
„ (2) 1 Y, & Qai sb. b > di * — (f) Boo Fry on Specifis Parforttiance, pp. 

(4) Frith v. th [1906], 4. О 154. * $26, 747. 
(4) Paval v. Chertg,4 (k To. È. зд. . (8) Bos Боос on Nix Priva Hvidonos, 
Indarjit ч, Lalohaad, L D, Th 18 АШ. а68,. 18th ad, p. 606; Ayyer Chand v. Wahdi 
* Bah Lalohand y. Indar]H, L 1. Ri зз АП, Hweain Khan, з АЛА 3.879. 
Jo. Boo also 5 ©. W, N. 158, сч . "E 
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& 
some part of the consideratign has been wholly paid but no accion will lie 


* 


о Where there has boon only partial failure of consideration, that is, a claim 


Ше 


. may takes plaos, 


for ^ money Най and recéivél ” is not maintainable, if the “contract has been 
performed їй part"and the plaintiff has derived воще benefit, and the parties 
cannot be placed’ in their respective original position (1) A transfer of pro- 
perty, the considerations for whioli are separable—part being for valuable соп» 
sideration, and pari for the intention to defeat or delay the creditor—is 
valid and dnforceable with respect to the part which is for valuable considere 
ation (з), Tire ^ tant от failuge of consideration ” contemplated by proviso 1 
to section 92 of tHe Indian Evidence Aoi is a complete want or failure: of 
consideration (3), ^ | 


A failure om want of consideration alone is only a defence when the parties 


` tothe action are tho parties as between whom»there was the alleged failure 


Who may plea or want of cohsideration or as between parties who are in 
failure.  Ptivy with them. А bona fide holder for value is not affüptod 
` by any such failure or-want of oomsideration as between the 


-antecedent parties ю a bill or note (9. Bat апу such failure or want: of 


consitleration must be specially pleaded. з 
A failure of considbration in a contract may take place in a variety of 


арага 07 souk ways—vis. (i) by the destruction Of the subject-matter of the 
| der 


ation how contract ; (ii) by non-performance on.the pari of the plaintiff; 
and (11) by subsequent illegality (5), 


At common law, a contract relating to a thing implies the existence of that 


thing in the form and according to the description specified in the contract, and , - 


By of consequently an event destroying the thing before the oon- 


rubjectmatior, tract is concluded, puts an end to it (6). In Oonturier v. 


Hastie, where a floating cargo wap sold and it subsequently 


- appeared that st the time of the sale the captain had sold jhe cargo abroad in 


. also Ohitty on Contracts, p. 59. 


' consequence of the damage it had sustained at sea, it was held that the con- 


tract was inospable of being enforced (7k The impossibility of performing а 


‘contract, of whioh the subject-matter is extinct, would, of course, prevent the 


interference of a Court of Equity, in these cases, if,on other grounds, it could 


give relief (8), Bi% a personinay во contract ав to preclude himself from raising 


——————— ——— 
41) Forms v. @arr, 28 "Oh. D. 409. Bee — 18th өф, P. 297. К 
А (5) Bee Fry оп Вресійс Performange, 
(з) Rajani v. Gowr, 7 О. L. g. 586. 4 өй, p. 395. 
Beo seckon*57 of the Indim Contract ® (6) Ibid. - 1 : 
Aot. | x (])5 H. LeO. 673, agg Fry оп Bpeclfic 
(3) Keshavarao v. Raya "Pandu, 8 Bom. : Performan, 905. е" 





L. В. 187. oe . | (8) Ibid; р. 396. me 
(4) Bee Roscoe én-Nisi Prius Bvidence, . - к 
4 3 Er 7 an К °* г Ф E " * 
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any questio& as to the existence or determination of the pubjectmatter at ee 
time of the oontaact (1), ‚ 
In those cases fn which all that was to have ОЕ by the КҮ, 
has become entirely incapable of being executed, the plaistif cannot dsmand 
By арш" the performance by the other party, because his non-perform.* 
 nomperformance, 8008 is а tota] failure of the consideration which was to have 
moved from him. But where the impossibility refers not to 
iho substantial but only 0 the exact and litoral performmico of tho contract, 
the Court will not strugglo with matter of form, iu ofdor to do comploto 
justice between the parties, but it will completely : ayoid going sofar as to 
make в new oontract between them. Hence атіее һе cases on compense» 
tion (#), 
In the case of a contract leggl.at the time it was entered um but subse- 
quently and before judgment rendered illegal by statute, it 
bad inc ia seems to bo clear on principle that no specific performance 
could be granted, except where the Court could still 
oxeouie the contract oy pres; а contract thus roudoted illegal would, in the 
contemplation of the Court, have become impossible (3) 
А gale-deed cannot be challenged by a person who was no privy to it when 
apart from an untrue recital as to the consideration there was no other flaw 
in the transaction, “ But, after all, so long as the deed 
Jm foire stands, " observed their Lordships of the Judicial Commit 
of consideration. tee (4) “it is no concern of Achal Ram's (5* that Ardawan (6) 
may have a grievance on the score of a mis-statemeni in an instrument to 
which Achal Ram ia no party. Ardawan himself has taken no steps to im- 
peach tha doed. On the contrary, in tho course of two years that elapsed botween 
thedate of the deed and the institution of the guit . . . . Ardawan more 
than once affirmed the trafiaaction, claiming and receiving his mon фу allow. 
ance under the* deed, and engaging the Haja's (7) nt to commence pro» 
ceedings without delay. It is not-gnough for Achal Ram to make out that the 
agle-deed ів voidable at the option of Ardawan. He must show that it was and 
is absolutely void,” 
5. Consideration wiih reference to tha law of regisivatéon, 
* бойоп 17 of the Indian Registration Aat (8) eaumerates the documents of 
which ‘tegiatration is compulsory, lauso (e) of thé Act deelares that non= 
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on Specific Performance, p. 906. e Р.О. 
НЕА e Won * (5) A sirzhger to the гапбойноп, 
(3) Ijd,pago 388. ` 16 Vendor. , 


(4) Lal Achal Бат v. Hija Kayem,9 ` (7) Vendee. 
O.W N. 477 ab p. 486, Bee also Bhagwat (8) Act XVI of 1908,9 


Daya? v. Debi Deyal, T, 1, B. 35 Oal. 420, : 
» . LI E . * о А 
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І testamentary jnstrupents which acknowledge thé receipt or 


Meer е payment Set consideration on gecount eof the creation, 

І : declaratiof, t3signment, limitation or extinctfon of any right, 
ё tili or interes’, whether vested or contingent, of the value of 

‚ "one hundred rupees and upwards, to от in immoveable property shall be' re- 

. gistered, There are also some instruments of which registration is optional, 
f Section 18, olanse (b), of the -Aot provides that instrumbnta 
f aoknowledging the receipt or payment of any consideration 

on account of the ofeation, deckaration; assignment, limitation or extinction of 
any right, title or interes}, whether vested or contingent, of a value less than 
One hundred rupees to or in immoveable property may be registered (1). 

The questionesas to whether в registering officer has power to refuse to rea 
gister a deed on the ground that the consideration therein mentioned has not 
Raplatrar has ao 00% Paid was decided in Bgindaban Ohandra Shaw's case by 
power to refuse the Calcutta High Court. Their Lordshifs decidéd the ques. 
the ground of ion in the negative, and held that, in such cases witMout 
non paymon, of going into the question whether the consideration was paid qr 

not, the duty of the Registrar is, when the parties appear in 
person before him, simply to ascertain whether the deed haa been executed by 
the person by whom it purports to have been exeogted (2).тау denial of the 
the reosips of part of the consideration by the executing party is not a sufficient 
ground to refuse the registration of the deed. Ina auit under section 77 of 
the Registration Act (3) to compel registration, the Oonrt-has simply to deier- 
mine the fact of execution, and if aprima facie osse ів made out, and thé 
requirements of the law are complied with to order the registration of the 
document. It need not enter into the question of consideration and also 
Other masters affecting the validity of the document, apart from its genuineness 
. (9. "Iteehould enquire into nothing more than whesher the defendant, oeten- 
sible executant, signed and delivered to the plaintiff the document in ques. 
tion in the mij <5) .° 3 

Priority may be lost on &ocount of non-payment of consideration (6), Ina 
suit for land it appeared that the plaintiff had obtained a registered sale«detd 
Priority E у Comprising the property in quesviom From the detendants Nos, 1 
want of consi- and 2, who had already—to the knowledge of the plaintiff — 

2 сопітвфей to sell it to another and that the plaintiff had р 
(1) Bee sections 54, 59 and 107 of the,  Bishmaih, L L. R. 1 All 318; Zalambal 

rof Property Act (IV of 1882.) v. Arunuohala, L L. Ве 18 Mad, 285, 
(a) 1 B.L*B. О. О. 47, døæided "under `- аны v. Debendra, 1. L- B. s4 


Ast XX of 1866, . о, 
(3) Béotion 77 of Act ХТ of 1908, same . (6) Priory is ales lost by fraud: 


as восйоп 77 of Act dII of. 1877. ° frandulent concealment and gross negli 
(4) Futish Chand v. Leslamber, 14 M. I. gence. é we 
Ay 139; n the matter, off the petiti of ` | ^ s - . | : 
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по donsidoragion for the aale-deod, which, in fact, represented a collusive 
transaction entergl into to defeat the prior contr It was held thas Ше, 
plaintiff was not emtitled to recover possession of * property (2), Ina suit 
for land it appeared that, in 1887, А had executed in favouf'of Ba registered 

, €onveyanoe of the land in question, which purported to bo'a sale-deed, but e 
that no consideration was in faci paid, and that A, who had retained possession, 
Bold ahd delivered іо O and D, that O and D then discharged а mortgage 
which was to have been paid off by B, In the interval between the two 
transactions above teforred to, tho'plaintif had gnrchased the*land from B, and. 
he now alleged that the person in possession had executed s» rent agreement 
in fact found tobe в forgery, under the terms of which he claimed to eject - 
them. The Madras High Court held that the plaintiffs claim, fgnnded qn the 
iransaotion of 1887, did not prevail against О and D (%), 


‘An admission before a Registrar ef ihe receipt of purchase-money, attested 
by Kis endorsement, af | required by law, is, no doubt, evidence.of the strongess 
pr .and most reliablé description, but it ought not to be treated 
7 as conclusive. In the face of such admission, however, the 
m ore party sdeking io get.oudof ita affects must mako out his case 
ry cleat evidence (3, In а sult for money secured by 

& Tegistered ла the defendant denied the receipt of consideration: - 
* although he acknowledged the receipt before the registering officer. It was,held- 
that the onus lay upon the defendant. to. show that no consideration.had 
padsed: for the mortgagee (4), In all such oases theburden. of proving that 
deeds duly executed and registered were not real transactions tio du tha 


petty alleging the same б. . | 
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61. — (5) Sham Chand v, Prülap Chand 1 0 
(3)* Mahomed v. одаг Ali 15 Ж.В. W.N, $9 Р.О. в. dus Ў » 
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RECENT, ENGLISH CASES? 
\ T * —— ° 
i "татав олаи ашо Company—Special Oortstable— Arrest on 
Suipition of Pelbny— Liability of Company, A special constab'g of a 


*railway company is the servant of the company, and if in the course of his 
employment he arrests a person on suspicion of felony without having any 


reasonable grounds for his suspicion, an action for false imprisonment will lie 
against the company. Lambert v. Great Eastern. Railway Company (1909 
2 К. B.776),° ° ° 


HosprrAL— Negligences- Publio Hospital — Liability of Governors— Opera- 
tion-- Injury to Patient — Hospital. Sta Relation of Hospitals to Рай" 
enis. The ony duty undertaken by the governors of a pubiio hospital 
towards a patient who is treated in the hoepitabis to use due care and skill in 

. selecting their medical staff. The relationsh®p of master pnd sergant does not 
exist between the governors and the physicians and surgeons who give 
their services at the hospital, and the nurses and other attendants assisting 
atan operation cease for the time being to be the servants of the guvernors, 
inasmuch as they take their orders .during that pqriod from the operating 
surgeon alone and not from.the hospital authorities. 

The plaintiff brought an action against the governors of а hospital for 
damages for injuries alleged to have been caused to him during an operation 
by the negligence of some member of the hospital staff :— Held, that the 
action was not maintsinable, Hillyer v. Governors of St. Bartholomew's 
Hospital (1909, 2 К. В. 820). Ы 


MASTER AND BERVANT: —Breaoh of Oontract—Tort— Wrongful Dismissal 
— Damages. Where a servant is wrongfully dismissed from his employment 
the daméges for the dismissal cannot inolude compensation for the manner 
of the d@missal, for his injured feelings, or for the loss he pay sustain from 
the fact that the > dignissal of itself makes it more difficult for him to obtain 
fresh employment; Addis v. Gramophone Company (1909, A. Ô, 488.) 


М№всілекмон — Artioles of Dangerous Nature Оотітасіот-– Мівувавотов 
' Qus Company. In actions for damages ім respect ef an accident against the 
appellant gas comphny it appeared that the appellants төтө пой ocoupicts 
of the premises on which+the accident had occurred and.had no-coniractudl ` 
relations with the plaiftifs, but that they had*installed a machine ôn the 
said premises, and the jury found thAt the accident was caused by an explo- 
sion reaulting from gas еріне › Owing to the appellants’ negligence, through 
ita safety valve direct into the close premises instead of into ghe open, air i— 
Held, that the initial negliggnoe having been foufid against the appellants 
in теврвоё of an dd&y and reasonable precaution which they were bounde +o 
have pd they wqresisble unless “а gould shew that thë true cause of 
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the accident Was the act of a subsequent ogasoiogs voltion, ө, g., the tamper- 
ing with the machime by third parties. Dominion Natura? Gas Oomparty 
Oe 4 


v. Collins and Pofkins (1909, A. 0. 640.) И . 


PafworeAL AND SurEry—Indemnity—Action quia timel— Present Debt 
—Joint and Several Guardntes of Overdraft at Bank—No Demand by 
BankYor Payment—Parties. Whore thoro ig an actual acorued debt sacured 
by u guarantee and one of several co-sarotios is Пие, nud admits liability for 
the amount guaranteed, he has a right in equjy to oompbl the principal 
debtor to relieve him from his liability by paying off the debt, This equitable 
relief is not limited to cases where the creditor has tefused to sue the pfin- 
cipal debtor. Ascherson v. Tredejdr Dry Dock and һер Company, 
Limited (1909, 2 Ob. 401). 


REVIEWS. 


—————— 


International Law. By T. Bary, D. O. I, LL. D, of the Inner Temple, 
Barrister-at-Law. LONDON : John Murray, 50А Albemarle Street, W. 1909. 
Demi 8vo. Pages 364, Price 10e. 6d. 


THERA is no branch of law so interesting and so instructive as that which 

is known as Internagional Law. It was Bentham who, so far as we know, first 

eUsal ilis expressin, but aver ainoa the Auatin’on conception of law aaa 
command witha Banbtion whivh compels obedience, many eminent jurists 

have disputed this nomenclature, for, of the two sections into which Interna- 

tional Lew is divided, Privats and Public, the first, they say, is not Inéerna- 


tional, andthe second is пой Law. These controversies possess more practical - 


importance than, most wars about words, but for the purp¥seseof this review 
it is not necessary to discuss them “in detail. Dr. Baty’s book deals with 
PubKo Intemational Law, and as such we welcome it as a small but valuable 
contribution to the literatures on the stbjeet. We donot know whether ihe 
learned Doctor has also the qualification of a vast diplomatic oxpeiienco 
whith otter writers on tho subject have had, but it is’a decided feature of his 


book that'the facts relating to international diplomacy have been “put forward 


with great care and Mucidity. In the Prefacé we are told that ''&ince the Hague 


e e Conference of 19Q7 it has become, increasifgly ‘evidemt that the nfneteenth 


century conceptiogg of Intemational Law must be revisgd, Independence is 

rivalled by Interdependence.” This is, undoubtedly true. International Law 

is substantially the creation of civilized Europe in the lest three hundred years. 

Usaggs of interné¥ional intercourse existed at gll times? hut positive intere 
Ф “a 
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national law firat came in with the ora of Grotins, whose work D$ Jure Belli et ^ 
Baois; published in 1624: laid thd foundation of the soienpe which he shaped 
in imitation of the insf{ttional treatises of Roman Law. After him oame 
Paffendorff, Bynteershock, Wolff, and Vattel, who added to the edifice; and 
epoch making events in the history of the world, beginning with the Péace of 
Westphalia in 1643 when Europe assumed more or less its present divisions, 
stimulated its expansion and growth, As а result the lost century has Boen a 
century of the Deolaration of Paris, and the Conferences of Geneva, of Brusgele« 
of Berlin, and of The Hague, and itis in the light of the tendencies assumed 
at these historio assemblages that Dr. Baty has written his book. It does not 
inthe least pretend to ‘be a large treatise on the subject; fora more exhaus- 
tive ireakmant of the same the student must turn to the great works of Bir 
Robert Phillimore and Dr, Westlake. The book should rather have been 
styled, Short Studies in International Law And this is clearly shewn by itg 
different chapter-headings. As to portions of the wide fiol brought under 
survey there will of courso bo differencos of opinion: especially in tha Jast 
two chapters; but the work is nevertheless as instructive as it is interesting. 
Each subject is carefully disoussed in the light of recent events and the con- 
troversies of the day, and the two chapters, entitled Illustration, contain в 
number of references to decided cases and incidents im the practice and 
intercourse of nations. The nineteenth century has been notable for the e 
appearance of Arbitration as а powerful agent of peace against the horrors of 
war which is looked upon aa “ the expensive litigation of nations." This sub : 
ject has received a very sound treatment in the opening chapter of the book, 
and we congratulate the author on having avoided much superfluous rhetorio,, 
considering the palpable faot that at these very Comferences, mentioned 
above, the cynical militarism of some Powers was too often in sharp contrast 
with jhe sentiments] humanitarianiém of others., The chapters on Penetra- 
tion deal with the most pressing problem of International Law, viz., the olaim 
of the subjeqjs of a foreign state to setile in, and acquire the rights and 
privileges of'the subjects of, the oountey ‘penetrated,’ and from the point 
of view of England these are the most interesting chapters in the book, * The 
chapier on Territorialtsm deals weh he question of ‘ pacific blockades’, and 
in the few but Highly interesting pages on Stratification the author maintaing 
that all the world over«sooiety is organising itself by strata, "Theelnsi* two 
ohapters afe meant to indicate tentatively the process of change in ideas of 
international relationship. Dr. Baty warmly advances theprinciple of Federg- 
tion, forewhich there isgmuch to beesaid, but Ив acceptance yil largely depende , 
on how for Independence will gite In to oe ee a limit must be 
reached beyond which many states will not yet be prepared to go: , Altogether 
we have fount? the book very entertaining from beginning to end, and we 
warmly recommend ж to our readers "not only for its literfty finish “pug „aleo - 

e. . ә 
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* for its skill] marshalling of arguments which bear eloquent testimony to the 
deep scholarship ei reputation of its author, ° -~ А ce 
"Th 





The Neno Code of Üivll Proiurs By PapuaNAnuA E. Єпіноне, «П, -А., 
LL. B., Vakil, Bombay High Gourt, and блрлвпу К. Рплркв, District « 
Pleader, BownAY: Jagdishwat Press. Demi 8vo. Pages 246, 460 and 
488. Price Rg. 7. 


- Tas new Code of Civil Procedare has already received more than its due 
shire of commentaries. This book, however, дете widely Тгощ s large num- 
ber of them on account of its haying been mainly a book for students. Their needs 
"have been well kept in view throughout : and Mr. Shingne’s experiende as 
a tosohar of law has cnablod him tọ meet Batisfactorily their difficulties. In 
order that the book may also bg. helpful to praotitloners, tho authors have 
added the heading of ‘ old Act” undgr each section. It shows at a glance what 
portion of а «бойоп if now, what is altered, and what is substituted, The 
density of footnotes in every page shows that а fairly larga number of cases 
have been noticed. The book ia prepared with digcriminating oare. Its 
informing pagaz show beyond doubt that the learned authors have placed be- 
fore the stadent world a wbrk.which will eminently serve their purpose. To 
practitioners it is likely to bo useful asa handy book of reference, 





Tha Coda of Griminal Proosdurs. By Кисвѕиєрл К. Воягоке, B.A 
LL. B. Vakil High Court, Bompay: N. М. Tripathi & Oo., Princess 
Btreet, Kalkadevi Road. Fourth Edition. 1909, Demi 8yo. Pages liv, 578, 

ë oxliv and 44. Price, Bs. 4-8-0, 
Їн lesa than five years the present work has passed into four editions. This 
‚ fact alone, apart from any other, shows that it has fulfilled the рагро® it was 
“meant to perform by its leimed author. Mr. Suntoke's experience aga suc- 
cessful teacher of “law for over fifteen years has enablgd him to know the 
fquiremants of an average Indian gtudent, These the writer has triod to 
reagh in his book which has deservedly become popular among students of law. 
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GOVERNMENT oF INDIA Acts. . 


An Act further to amend the Inland Steam-vessels Aot, 1884, 
and tie Indian Steamships Act, 1884... .. .. а. 


An Act to amend the Indian Paper Ourrenoy Act, 1905 vis 


An Act to amend the Law of NE in the T 


towns and the towns of Rangoon .. ‘ 

An Act to consolidate and diend the p relating to the 
punishment of whipping ... ~ ... eso wn 
An Act to amend certain enactments ЕМЕ to ‘the Army ... 
An Act further to amend the Indian Volunteérs Act, 1869 ... 
An Act to remove doubts as to the validity of the marriage 
ceremony Gommon among the Sikhs called Anand — ... „.. 


° eb ox pe А отв, 
An Act to validate certain ation taken under the Orimin&] 
Tribes Act, 1871, and to amend section 14 of that Act... see 
Ah Act further to amend the Karachi Port Trust à01,,1886  ... 


An Act to provide fort he "erection and management of the 
Prince of Wales Museum of Western India - m HS 
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THE ACTS OF THE GOVERNOR GENERAL OF INDIA 
IN COUNCIL | 

- © FOR THE YEAR 1909. 

ACT No. I OF 1909. 


| RRORIVED ТИН ASSHNT OF THE GovEnwor GENERAL 
| OK THE 15тн January 1909. ° 


| An Acl further to amend tke Inland Steam-vessels Act, 1884, and the | 
Indian Steamships Act, 1884. 


| Whereas it is expedient further to amend the Inland Steam-vessels Aot, 





^s 


1884, and the Indian Steamships Act, 1884; It is hereby enacted as follows: 

1. This Act may be called'the Indian Steamships Law , 
| Amendment Act, 1909. 

| The Inland Steam-vessels Act, 1884. 


Inwertion of new goc- 


2, After section 68 of the Inland "Bteam-vessels Act, 
tion 68 A in Act VI, " 
1884. 1884, the following shall be inserted, namely ,— 


Short title, 


Applicatonyof Act to *68A. The provisions of this Act shall apply to vessels 
vesels prepelled by which ordinarily ply on Inland «aters and are propelled by 
oloctricity or mochani- electriojty or other-mechanical power, with such modifioa- 
Sal power, . tns as the Governor General in Council may prescribe for 
the purpose of adaptatfon. ” 


The Indian Steamships 44, 1884, 


Substitution of new 9 8. For solion 4 of Indian "Steamships Act, 1884, ше 
section 4, Act ҮП, 1881. following shall be substituted, namely :— . 


ef 
*«4, No steamship Shall carry more than twelve passengers betweón places 
! No steamships to * in British India of to or from any plaée in British India 
carry passongeim with- from gr to ahy place out of British India, „unless she has a o 
out a certificnte of sr- certificate of sufvey under this Act in forgg and ее 


ver. to the voypge on ‘whjch she % about to proceed, or the 
service on which 88 is about to be employed. " 





1 Substitution, of new . 
eto oe DAP ы «42 For seetion dd of éhe said Act the following shall be 
| о 1884, substituted, namelyei— . . с 


е а 
4. . 
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* 28. (1) When а steamship requires to bedfrnished with a certificate of 

Stepmshipa with Survey under this Act and the Locals Government is satisfi? 

foreign certificates of өй, by the production of a certificate of survey-attested by a 
survey or certificates of British Consular Officer at the port-where the survey was 
ришйшшту: made, that the, ship has.been officially surveyed at a foreign 
port, and that the requirements of this Act are proved by that survey to have 
been substantially complied with, the.Logal. Qovernment+ may, if it thinks fit, 
dispense with any further survey of the ship in respect of the ‘requirements so 
aamplied with, and gave a cortificato whioh shall have tho samo offoot as a oorti. 
fioato given after survey undor, this Аоф: > 

Provided that this sub-section shall not apply in the oase of a foreign steam- 
ship to an official survey at any foyign port with respect to which His Majesty 
has by Order in Couneil directed that section 363 ofthe Merchant Shipping Aot, 
1894, shall not apply. 

(2) When the Local ‘Government has, by. notification in the local official 
Gazette, declared that it is satisfied that an official survey at, any | foreign port 
specified in the declaration is such as to prove thatthe requirements.of this, Aot 
haro boon substantially oompliod with, any parson, appointed by the Local Go- 

* verament, by name or as holding any office, may exorcise the power to. disponso 
with в survey and to give a certificate conferred onthe Local Government by | 

` sub-section (1) in the case of any steamship furnished with a valid certificate of | 
survey granted at auch foreign port and duly attested by the British Consular | 
Officer at that port. 

(8) The procedure prescribed in subsection (1) shall be applicable in the 
case of steamships furnished with valid certificates of partial surveye including 
docking certificates, granted by the Board of Trade or any British Célonial Go- 
vernment, aa If they were steamships furnished with like oortificates of survpy 
granted at foreign ports, subjoot to the modiHoation that “the *pqwors of the Local 
Government under the said sub-section may be exercised by any person appoint- 
ed by the Local Government, by name or as holding any office, in this behalf, ” 

Inserlion of new seo — 5. * After section 40 of the said Act the following. shall 

„Мод #0 іл samo Act. һе inserted, namely :— 

Application of Act to " 41" The provisions of this. Act shall apply to «hips ° 
ships propelled by ele» Propelled by the. electricity or other mechanical power, 
triaty or mechanical with such modifigations as the Governog Génoral in 

e * *joww. ь ri Counoll thay presdribe for tho, burposo of adaptation, " 
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АСЕ No. IL.OF 1909. ы 

We ee REORÁ-SD ТНА ASSENT oF THE (loYERNOR- GENERAL 

d ом тин бтн ЁнввпАвү-1909, E 

-An Acl to amend the Indian Paper. Currency Асі, 1906. e” 


WHEREAS it is expedient to amend the Indian Paper Currency Aot, 1905; 
It is hereby enacted as follows += : 
PCR 'L 41) This Act may be called the ‘Indian Paper Cur- 
e renoy ( Amendment ) Aot, 1909 : and 
(3) It ‘extdhds to the whole of British "India, . inolusive of British Balu- 
ohistan, the Santhal Parganas and the pargana of Bpiti. 
Amendment of Beo. `2, ln section 8, subsection (8), of, the Indian Paper Our- 
tion 8 (8), Act IIT of rency Act, 1905, the words “ issued from any town not 
1908, situate in Burma " shall be repealed. 


Amendmonüa of Sec- : ; А 
оре 8. For sections 14 and 15 of the said Act the following 


of 1905, shall be substituted, namely :— 
Currency notos where “14, A ourrenoy note of the denominational value of 
legal tender, five rupees shall be а legal tender in any place in 'British 
. Indis, and 


в currency note of any denominational value excedding five rupees shall be 
&:legal tender a£'any place within the circle from which the note was issued, 
for the amount expressed in the note, in payment or on docount of— 


(4) any revenue or other olaim, to the amount of five rupees or up- 
wards,.due to the Government of India, and 


(2) any eam f five rupees or upwards, due by the Govérnment of 
ia, or by any body corporafe or person in British India : 


Provided that no ourrency note shall be deemed to be a legal tender bf the 
Government of India at any office of issfle, * ү 
` Currenay notes where “ 15, A ourrency note shall be payable at the: ощ 
peyalye. & offices of i issue, namel © 
C в) &ourrenoy note of the qnas value of fivo rupees, at any 
office of i issue ; 3 ° $ 


(5) sourrenoy nose of ony flefominational value exceeding five rubees, * 
al an office of i iasug in the town from which it was issuod And also, 
unléeq issued from any town in Burma, at an office of issue jn jhe 
. Presidengy-pown of ihe Presidenoy Minn whith such “town is 

* situate. " . 
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ACT No. ПІ OF 1909. 
RRORIVED THE ASSENT OF TH’ GOVERNOR GERERAL 
ох тни 19тп Maron 1909. 
“An Act to amend the Lato of Insolvency in the Presidenoy-lowne and 
the Town of 'Ttangoon. 


WmunnEAS 16 із expedient to amend the lag relating fo ifsglyency in the 
Presidency-towns and the town of Rangoon ; It is hergby enacted as follows :— 


Pyaunasany, 
Short title and com. 1, (1') This Act may be called the ‘Presidenoy-towns 
mencement; Insolvenoy' Act, 1909. 


2) "Те shall oome into foroe on tho frst day of January 1910, 
2. In this Act, unloss there is anything repugnant in 
the subject or oontext,— 
(a) “ oreditor ” includes a deoree-holder ; 
(b) “debt” includes a judgmentdebt, and “ debtor ” includes a judg- 
ment-debtor; ° 
(с) “ official assignee " includes'an.acting official assignee ; 
(d) “ prescribed " means prescribed by rules ; ‘ 
(^) “property " includes any proporiy over which or the profita of 


& which any person has a disposing power which he may exercise for 
his own benefit; 


Definitions. 


(f) “roles” means rules made under this Aot; — ^ ° 


(g) "secured oreditor " includes a landlord who under any зшен 
* for the time being in force has a. charge on land for the rent of that 


laid ; . 
* (4) “the Court” means the Court exercising jurisdiction nnder this 
Абду; and . à è 
(1) “ transfor of property " inoludes a transfer TE any interest therein 
" *  — and any charge qroated thereon, = "' , А . 
е ——— ; 
Ф . 
$$ a ‚= . PARP L x ° 
ee = CONSTITUTION AND Powsns or Оотвт 
ae К Jurisdiction, " bare 


. Сопря having pie B Tho Courts having jurisdiction in insolfenoy under 
duction In шопо, this Act shall ho*a 


E 
e * 
* 
. 


t 
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T ae MÀ 
\ | (a) the High Court» of Judicature at Fort William, Madras and 

° > e Bombays and : 
e (b) the Ohief Court of- Lower: Buria. 


4, All mgtters in respect of whioh jurisdiction ія given by this Aot 8h be 
* Jurisdiction to be ox- ordinarily transacted -and ‘disposed of by or under the 
exdéol by a -single > direction of one of the ‘Judges of the Court, and the Оһо? 


Judge. . ° ` "Justice or іе? Judge shall, from time to time, assign 


а Ј Заве for,that purpose. , 

Exorciso of jurisdic- 5. Subject to the provisions of this Act-and of rules, the 
tion in Chambers. è — Judge of a Court exercising jurisdiction in insolvency may 
exercise in chambers the whole or any part of hi$ jurisdiction. 

6. (1) The Chief Justice or Chief Judge may, from time to time, direct 

Delegation of powers that, in-any matters in respect: of which jurisdiction is 
to officers of Court, given to the Court by this Act, an officer of the Court 
appointed by him in this behalf shall have all or any of the powers in this sec- 
tion mentioned ;-and'any order made or act done by such officer in the exercise 
of the said powers shall be deemed the ‘order or act of the Court. 

(2) The powers referred to ir sub-section (1)%are the following, namely: — 
(а) to hear insolvency petitions presented by-debtors, and to make 
К orders of adjudication thereon ; 
(5) to hold the publio examination of insolvents; , 
(о) to make any order or exercise any jurisdiction which is presoribed 
as proper to be made or exercised in chambers; Ы 
(d to hear and determine any unopposed: or 62 -parte-application ; 
(6%) to examine any person summoned by thé Court under section 86. 
| (8) An officer agpointed under this section shall not have pow8r to com- 
| mii for contempt «of Court. . 
7. Wubjeot to the provisions of this Act, the Court shall have power toefull 

Powor of Court io de. decide all questions qf prioritips, and all other questions 
ckle all questions aris- * whatsoever, whether of law or fact, which may arise in any 
Ing 1n solvency. case of insolvency coming within: the ocognisange ofthé 
Gourt, or which-&he Ооп may deem it expedient-or necessary to decide for the 
purpose of doing complete joe or mndicing. a: complete ‘distribution of property 
| imany suolr-oase. 2 • : m . œ 
"fi ppeals. ` ү 

8 (1)» The Оош may réview, ый of vary any 
order made by it under its insolvency jurisdiction. , • * 

( 2) „Orders in inscivenoy matters shall, ai jhe instance of any person 
| o aggrieved, be abject to appeal as follows, namely i— " 





Appeals in insolvencf,® е 


. 


at 
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Acta of insolvency, 





‘an appaal’ from’an order made by en асат ofthe Соп ampowored / 


under section 6 shall lie to the Judge assigmed* under-sectien 4 for i 
the transaction and disposal’ of matters in-insolvenoy and no farther 
appeal shall lie exoept by leave of such Judge. 


save'as otherwise provided. in-olause (2), an-appeal from an order . 


made by a'Judge im the exercise of the.;jurisdiction oonferred .by' 
this Acbshall lie in:the same way and be subject to the same pro- 
visions as an appeal from an order mado by & Judge 4 1n-£ho ‘exercise 
of tho ordinary original civil. jurisdiction of the Court, * 


* 
PARTII 
Рлоовиртяов FROM AOT OF- Ixsonvency TO DIBCHARGE, 
Acts of Insolvency, 


9. „А debtor commits an act of insolvency in each of the 
following cases namely :— 


(a) if; in British Indfa or olgowhoro, ho makos:& transfer of fall or-sube 


(^) 


stantially all.his property to a thlrd person for. the bohofit of his 
ereditors generally ; 

if, in Rritish: India or'elsewher?e,.he makes a transfer of his pro- 
регіу-юг of any -part-thereof with intent to defeat or delay his 
dreditofs-; 


(о) if, in British.India'or elaewhere, he makes any tranfer pf his pro- 


perty or of anyspart thereof, which would, under this or ny other 
enactnrent for the kimo boing in foroo, bo void аз а freudulen& pro 
foxonoc if ho woro adjudgod an insolvont ; * . 7 


(4) if, with intent to defeat or delay his creditors,— 


(i) he departs or remains out of British. India, 
(il) he, departs from his dwelling-house er usual place of 
business: or otherwise absents himself, 
( 11 ) ‘the-secludes-hiniself~so вао ‘deprive - his oreditors ofe the 
« méans of communicating him ; 


. (6) ifany of his proporty has booa sold or. altached tss a period of not 


e (D iÈ he petitions to be adjudged an insolvent ; 


„1% ghan twenty-one days-in™ dxeoution “of the deores of any Couri 
" forjhe payme of monay ; 


(4) if o gives notice to any of his oralitors #6 ho has suspended, or 


Miss he із about to киреше of his debts ; 


—— —— — M ÀH—À 





i À Г] 
ZEE 
АотЇП о 1909.] лотв QE THE SUPREME LEGISLATIVE COUNCIL, , Л 
\ (14у) ifhe is:imprisoned in-expantion, of the. өрхөө of, any’ Court for the 





e * раущр!ң of money, 

‘Beplanation.——For the.purposes.oftthis-section, the act of an agent may. be 
the act of tho principal, even though the egent: have np specific authority: ош 
-: mitithe. act. 


Order of adjudication. 


10. Subjèct to the conditions ‘specified in this Act, ifa debtor commits an 

act of insolvency, ап insolvency-petition may be presented 

either by а oreditor or by the debtor, and the Court may 
on such petition “makean. order. (chereinafter . called: an.order-of adjudication ) 
adjudging him an insolvent. 

Eeplangtion.-The, presentation of a petition-by the debtor вА] -be дешы 
ап act.of insolvenoy within the meaning- of this. section, and on such pétition 
the Court may make an order of adjudication. 

Restrictions on juris- 11, The Court shall not have jurisdiction to make an 
y “distor: order of adjudication, unless— . 
| (a), the debtor,is, at the time.oféhe -preseatation of the insolvency poti- — 
` tion, imprisoned i in execution of the degree of a, Court for the pay- ° 
ment of money in any prison-to which debtors are, ordinarily com- 
| . mitted by the Court in exercise, of its «йү. original jurisdic- 
tion ; or 
(5), the debtor, within,a.year before the, date of the, presentation. of the* 
insolvency petition, has ordinarily resided or.had.a dwelling-house 
or has carried on business either. in person or through an agent 
within the limits -of the ordinary: original . civil, ийи of the 
| . Court; o 
(с) theedebtor personally works fer gain within those limits ; or 
| (Cd) in the case of a petition by,or against a firm of debtors the firm has 
carried ‘on business within, a.year, befgre the date of the present. 
| ation: of the insolvency petition within those limits. 
Conditions on which 12. (1) A creditor shall not: be, entitled to present afi in- ў 
creditor may petitio,  solẸ¢ency petition against a:debtor unless— 
(a.) thedebi, om ing byithe, debtor ito. tho creditor, or, if two-or more ore- 
editors join іп ће pelitiont the aggregate. amount eof debts owing te + , 
i such creditors, amounts. to. five hundred rupees, and "a 
( b) the, dage is a liquidated sum. payable, either immedéntely or E some 
certain future.time, ; and в 
(с the. aoto? irsolvenoy*on which tho petition is grounded has occurred * 
(o ` тшш three months before the Presentation of the petitiom, 


e 
* e $ е 
% - е * 
. е е 


T'ower*to adjudicate, 





P 
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(2) Ifthe petitioning oreditór'is-a secured *ereditor, he shall in his peti-, 


tion either state that he is willing to relinquish his security for the ben8fit‘of the 
‘oreditors inthe event of the debtor being adjudged insolvent-or give an estimste 
of the value of the security, In iho: latter oaso he may bo admitigd as a potition- 


ing oreditor to tho oxtont of Шо balance of the debt due to him after ‘deducting: 


the value so estimated in the same way as if he were an unsecured creditor. 


Proceedings and order 18. (1) A creditor's potftion shall be verified by affidavit 
on creditor's petition, ы оғ the oreditor, or of some petson on his behalf, having 
knowledge of the facts. 
(2°) At the hearing thoi Gourt:shall require ‘proof of :— 
2» (а) the debt of the pefitioping creditors, and 
(b) the act-of insolvency: or, if more than one act of insolvency is alleg- 
od in the petition, some ome of the alleged acts of insolvency. 

(8) The Court may adjourn the hearing of the petition and order service 
thereof-on the debtor. . : 

(4) The Court shall dismiss the petition—. 


(a) if it isnot satisfied ‘with'the proof of the facts referred to in sub- 
section (2); or 

(5)' ifthe debtor appears and satisfies the Court that he is abje to pay 
his d or that^he has not ‘committed an act of inselvenay or that 
for other sufficient onnse no order ought to bo made. 


(5) The Court may make an order of adjudication if it is satisfied with the 
proof above referred to, or ifon a-hearing adjourned under sub-seotipn (8) the 
debtor does not appear and service of the petition on him is proved, unless in its 
opinion the petition, ought to have been presented before some other Court hav- 
ing insolvency jurisaiction. * . . 

(6) Where the debtor appears on the petition and denies that he is in- 
debt&d to the petitioner, or that he is indebted to such an amount as would justify 
the petitioner in presenting & petition” affainst him the Cough on such soourity 
( if any) being given ёх tho Court may require for paymont to the petitioner of 
any debt*which may be established against the debtor indue course of law, and 
of the costs of establishing the débt, may, instead of dismissing the petition, stay 
all proceedings on tho petition for such’ time ag may bo- required for trial of the 

e 


e • question relatingsto the debt, — . бы ` 


e 
( T J> eWhere proceediggs are stayed, the Court may, if by reason of the de 


/ 


А 
Й 
4 


9 


lay caused by the stay of proceedings’ ог for any @ther cause eit thinks .just, make . 


an'orflez of adjygication on the petition of some other creditor, and shall there- 


* upon dismiss, on auch torts ps it thinks just, the petition‘on which ‘proceedings 
à : 


* 
. 


have beon stayed as aforesaid. 


a 
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(8) А oreditor’s petition*shall not, after presentation, be withdrawn with- 
ut te eave of the Gourt. . 
Conditions on which 14. А debtor shall nof be entitled to present an insol- 
dobtor may petitiop. venoy petition unless— r 


. 


(a) his debts amount to five hundred rupees, or 
(b) he has been arrested and imprisoned in execution of the decree of 
айу Court for the payment of money, or 
(c) an order of attachment i in execution of such a decree has been made 
апд, і subsisting against his property. 
15. (1) A debtor's petition shall allege that éhe debtor is unable to pay his 
Proceedings and order debts, and, if the debtor proves that he is entijled to present 
on debtor's petition, the petition, the Court may thereupon make an order of 
adjudication, unless in its opinion the pefition ought to have been presented be- 
fore some other Court having insolvency jurisdiction. 


(2) А debtor's petition shall not, after presentation, be withdrawn without 
the leave of the Court. 


16. The Court may, if it is shown to be necessary for the protection of the 
' Discretionary powers 6880, at any time after the presentation of an insolvency 
ва to appolntmentofin. petition and before an order of adjudication is made, 
torim récal var, appoint the official assignee to be intqrim receiver of the 
property of the debtor, or of any part thereof, and direct him to take immediate 
possession thereof or any part thereof, and the official assignee shall thereupon 
have such of the powers conferable on a receiver appointed under the Oode of 
Oivil Progedure, 1908, as may be prescribed. . 


17.. On the making of an order of adjudication, the préperty ofthe insol- 
Effect of order pf* vont wherever situate shall vest in tho official assignee and 
adjudication. shall become divisible among his oreditors, and thereafter, 
exoept as directed by this Act, no creditor to whom the insolvent is indebted in 
respect of any debt provable in insolvency” shall, during | the pendency of the 
insolvency proceedings, have any remedy against the property of the insolypat, 
‚о in regpeot of the debt or ghall commence any suit or other legal prooeeding ex- 
aept with the leave of the Court and on guoh terms as the Court may impose : 


Provided that this section shall not affect the power of any secured oreditor 


to realize or otherwise deal With his gpowrity i in the same manffer as he wéuld® 


have been entitled to realize or deal with it if this sqption had Hot beon passed. 


18. @) The СФЕ may, at any time after the making of an * order of adjudi- 
‘cation, stay any suit or other proceeding “pending “against 
the insolvent before any "Judge*or Judges of the Court or 
‘Oin any other Court subject to the superintendence of the Court 5 


° e 
‘oe а ox . 


Btay of ойлу. 
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(2) An order mado andor gubseatiou (1) mo bo sorved by sonding. a дору 
thereof, under the seal of the Court, by post to the addred for serviod of the 
plaintiff: or other party: prosecuting such suit or proceeding, and notice. of such 
shale sent to the Court before which the suit or. proceeding is pending: 

(8) Any Court in which proceedings are pending against a debtor may on 
proof that an order of adjudication has been made against him under this Ас, 
either stay the proceedings or allow them to condinue on sudh forms asit may 
think just * 

19. (1) If In any caso tho Court, having regard to the nature of the debtor's 

Power to appoint беде of business or to the interesta of thé oroditors gone- 
spocinl manager. rally, is of opinion that & special manager of the estate or 
business ought фо be appointed to msist the official assignee, the Court may 
authorize, and to have such powers of tho official assignee as may be entrusted to 
him by the official assignee or as the Court may direct. 

(2) Tho special manager shall give security and furnish accounts in such 
manner as the Court may direct, and shall receive such remuneration. as, the 
Court may determine. 

20. Notico of evory order of adjudicailon, stating the namo, address and 

Advertisementot degoription of the insolvent, the dale of the adjudioation, 
order of adjudication, һө Court by which the adjudication is made and the date 
of presentation of the petition, shall be published in the Gaxette of Indi&.and in 

„10081 official Оахење and in such other manner as may be prescribed. 


: * Annulment of adjudication. 


21. (1) Where, in the opinion of the Court, a debtor ought not to. havo 
Power for Court to, been af judged insolvent, or where it is proved to the satis- 
ühnul айко ia" faction of tho Gourt that the debts 4 the insolvent are paid 
обаш caas. . in full, thc Court may, on tho applica Коптор any person in- 
terested, by order annul the adjudication. 

X 2) For the purposes of this section, any debt disputed by a debtor-shall be: 
considered as paid in full, if fhe debtor enters into a bond, ingsuch sum and with. 
such sureties as the Court approves, to pay the amount to be recovered in any 
proceeding for the recovery ofer concerning the debt, wjth costa, and any debt 
due to a creditor Who cannot be found or cae be identified shall be considered 
as paid in full if paid into Court. 


°° 922. Where ftt is proved to the шайр. of aie that PETAR pro-. 
Ovnuurtent® procoal- ceedings nro pending i in any other British Court whothor. 


і 


Ings in British Court — — within ог without British Iftdia against éhe same debtor and . · 
n that the propertwof the debtor „сап bo more convenieptly distributed by such 


othef Court, the Court may annul the pdjadichtion or tady stay all “proceedings 
e thereon,” Ы . 


. * . 
Ре * e e . * 
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* 98, (1) Where an adjudipation is annulled, all sales and dispositions of pro- 


ч Progsedings on annul- а perty and payments duly made, And all acts therefore done, 


ment, by the official assignee or other person acting under his 
authority, or by the Court, shall be valid, but she property of the debtor who was 
adjudged insolvent shall vest in such person as the Court may appoint, or, fft do- 
fault of any such appointment, shall revert to the debtor to the extent of hia right 
or interest therein on such terms s and subject to such conditions ( if апу ) as the 
Court may declare by order. 

( 3) Where a debtor has been released from custody under the provisions of 
this Aot and the order of adjudication is annuMed as aforesaid, the Court may, if . 
it thinks fit, reoommit the debtor to his former oustody, and the jailer or keeper 
of the prison to whose custody such debtor is E Tecommitted shall receive such 
debtor into his custody according to such recommitmeht, and thereupon all pro- 
cesses which were in force against the person of such debtor at the time of such 
release as aforesaid shall be deemed to be still in force against him as if such order 
had not-been made, 

(8) Notice of the order annulling an adjudieatidh shall be published in the 
Gazette of India and in the local official Gazettes and in such other manner as 
may be prescribed, e 

Provesdings consequent on order of adjudication. 

A ( 1) Where an order of adjudication is made against the debtor, he shall 
prepare and submit to the Courts schedule verified by, 
affidavit, in such form and containing such particulara of 
and in relation to his affairs as may be prescribed. 

( 9 ) The schedule shall be so submitted Within the following times, namely: — 
(a) if the order is made on the petition of the debtors within thirty days 

from the debt of the order, а 
(b) if the order is made on the petition of a creditor, within thirty days 

from the date of service of the order, 

(8) Ifthe inselvent fails, without reasonable excuse, to comply with the 
requirements of this section, the Court may, on the application of the official 


Insolvent's schedule, 


* 


assignee or of any creditor, make an order for his odmmittal to the civil | prison. ui 


(4) If the insolvent fails to prepare and submit any sugh schedule as afore- 
said, thé oficjal assignee may, at йе expense of the estate, cause such a schedule 


to be prepared in sucha mánner preseriBed. . 
25. (1) Any insolvont who shall have, submitted his schedule "a$ aforesaid 
T^, may apply to the Court for protection, and the Court, may, 


tection ord 
^E ee 9n such application, make aa order for the” proteotiðn of the , 
, maelveat from arrest or detention, E . 
9 * e. 


V *. 


А 
. T 
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(2) A protettion order may apply either togll the debts mentioned th the | 
sohedule or to any of them'as the Court may think proper,gand may commence * 
and tke effect at and for such time as the Court may direot, and may be revoked 
or renewed аз tho Court may think fit. 

) A protection order shall protect the insolvont [rom being arrested ог, 
detained in prison for any debt to which such order shall apply, and any insolvent 
arrested or detained contrary to the terms of guch order shall be entitled to hia 
release : 


Provided that no such order shall operate to Тав tho right of Any cre- 
ditor in the event of such order being revoked or the adjudication annulled. 

(4) Any creditor shall baentitled to appear and oppose the grant of & pro- 
tection order, but the insolvent shalb be primd facie entitled to such order on pro- 
duction of a certificate ‘signed by the Шш asaignoo аб ho has во für conformed 
to the provisions of this Act. 

(5) The Court may make a protection order before an insolvent has sub- 
mitted his schedule if it thinks it necessary to do so in the interests of the creditors. 


26. ( 1) At any time after the making of an order of adjudication against an 
inBolve&t, the Court, on the application of a creditor or of 
the official assignee, may direct that a meeting of creditors 
shall be held to consider the circumstances of the insolvency and insolvent’s 
schedule end his cxplanation thereof and generally as the mode of dealing with 
_ tho property of tho insolvent. 


(2) With respect to the sammoning of proceedings at a meeting of creditors 
the rules in the First Schedule shall be observed. » 


27. (1) Where the Céurt makes an order of adjudication it shall Hold a pub- 
Pubho examinatiof lic sitting on a day to be appointed by the Court, of which 
of the insolvent, , notice shall be given to creditors in “the” prescribed manner, 
for the examination of the insolvent, and the insolvent shall attend thereat, and 
shall be examined as to his conduct, dealings and property. 


(2) Tho TOA shall bo ‘held as soon ав convfniontly may bo after 
*the expiration of the timo for. the filing of the insolvent’s schedule, 


à (8) Any creditor who has tendered & proof ог а ера] practitioner oh bist. 
behalf may questien the insolvent conedning the affairs and the causes of his 
а: 2 е 


(ile The official assignee ЭЙ take part i in the ке of the insolvent; 
and for the purpose thereof? subject te sich directions as the E may give, may ` 
| be rapresonted by a legal practitioner. 

e d B ) Tho Court may put such үа Ше Жый ан it may think өх, ; 
, dient, "e 


е m ә | 


. Meetings of creditors, 


. . 
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(6) The insolvent shall ре examined upon oath, and it Shall be his duty to 
wer all such queeions as the Court may put ог allow to be put to him. Such , 
tes of the examination as the Court thinks proper shall be taken down ix? writ- 
ing and shall be read over either to or by the» insolvent and signed by him, and 
. may thereafter be used in evidence against him and shall be open to the topes 
tion of any creditor at all reasonable times. 

(7) When the Court is of opinion that the affairs of the insolvent have 

been sufficiently investigated, it shall, by order, declare that his examination is 
` concluded, but such order shall not preclude the Court from directing further oxa- 
mination of the insolvent whenever it may deem fit to do so. 

(8) Where the insolvent is a lunatic or suffers from any such mental or 
physical affliction or disability as in the opinion $f the Court makes him unfit to 
attend his public examination, or is a woman "who according to the customs and 
manners of the country ought not to be commpelled to appear in public, the Court 
may make an order dispensing with such examination, or directing that the 
insolvent be examined on such terms, in such manner and at such place as to the 
Court seems expedient. А 


Oomposition and schemes of arrangements. 


28. (1) An insolvent may at any time after fhe making ofan order of ad- e 
| Bubmimion of propo. judication submit a proposal for a composition in matisfao- 
mi and acceptance by tion of his debts or a proposal for a scheme of arrangement 
eroditors, of his affairs in the preecribed form, and such propoeel shall 

be submitted by the official assignee to a meeting of creditors. " 

(2) The official assignee shall send to each creditor wHo ів mbntioned in the 
schedule, er who has tendered a proof before the meeting, a copy of the insolvent’s 
proposal# with в report thereon, and if on the consideration of such proposal 
the majority in number and three-fourths in value of all the oreditors whose debts 
are proved reeolvesto focept the proposal, the same shall be depmed to be duly 
accepted by the creditors, 

(8) The insolvent may at the meeting amend the terms of his propeeal if 
the amendment is in the opinion of the *offtvial assignee чеш to benefit the 
general body of creditors. 

o (4) Апу creditor whb has proved his debt may assent to or dissent "from 
the “proposal by & letter, in the prescribed form addressed to the official assignee 
во ав tq be received’by him not later than the day preceding the meeting, and 
any such ass&nt or dissent shall have affect as if the creditor hag been present and, , 
had voted at the meefing. 
29 (1) The insolvent or fhe official sasignee May after the proposal is 80- 

Approval of pipat, cepted by the creditors apply to the Court to appreve it, 
by Gourh: y ang notice of the time appointed for hearmg the application * 
shall be givon to each creditor mae has ночей. 
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(2) Exoopt where an estate is being summarily administ 

. of the Court has been obtained, the application shall not be Ji 

conclufion of the public examination of the insolvent. Any 

р may be heard by the Oourt in opposition to the applic 

ing iMt he may at a meeting of creditors have voted for th 
proposal. 

(8) The Court shall before approving ‘the proposal р 
official assignee aa to the terme thereof and:aa to the conduct ‹ 
any objeationa which may be made by or on behalf of у cred 

(4) Where the Court is of opinion that the terms of 1 
reasonable or are not calculated to benefit the general body of 
cage in which the Court is requiréd-to refuse the insolvent's di 
shall refuse to epprove the proposal. * 

(5) Where any facts are proved on proof of which the 
quired either to refuse, guspend to attach’ osnditions to the del 
Court shall refuse to approve the proposal unless it provides 
for payment of not leas than,four annas in the rupee on all tt 
provable against the debtor's estate. 

(6) No composition orecheme shall be approved by thi 
not provide for the payment in priority to other debts of all ‹ 
so paid in the distribution of the property of an insolvent, 

(7) In any other case the Court may either approve о 
, the proposal. * 

80. ( 1) df the Court approves the proposal, the terme at 
an order of the Court, and an order shall 
the adjudication, and the Provisions 0: 
tions (1) and (8), shall thereupon apply and the composition 
binding on "all the creditors so far ns relates to any debt glu 
insolvent and proveable in insolvency. 

$ 2) The provisions of the composition or scheme maj 
Court on application by any person interegted, and any disob 
of the Court made on the application shall be deemed a contet 

781. 4€ 1) If default is mage in the payment of any inst 
Power tò readjudge suance of any composition or scheme, a 
dabtor insolvent, * or if it appoars to the Cont that the ой 
e «sannot proceed wijhout injustice gr undue delay’ or that the ap 
was obtained’ by fraud, the Court may, if it think fit, on applic 
interested, re-adjydge the ddbtor insolveht and agnul the ооп 
and the property of the debtor shall thereupon vest in the; 

`e withqnt prejudiod Yo the validity of gny transfer or рвуцф еп} d 
„thing duly done under or in fursuance of the нш or 8С 


Ф 


Order on approval, 
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^ (2) Where a debtor isae-adjudged insolvent ynder sub-section (1), all 
"debt *preveable in.otMer respecta which have been, contracted before the date of 
atch re-adjudication shall be proveable in the insolvency. 
' 32, Notwithstanding the acceptance and approval of a, compositi 
* ‘Lamitation of effect of scheme, the composition or scheme shall not be bin on 
composition or chem. any creditor so far aa regards a debt or liability from which, 
under the provisions о this Act, өһө insolvent would not be discharged by an 
order of discharge in кау) тщ!өвз-$һеө creditor assente to the composition or 
acheme, 


* Control over. person and’ property of insolvent. 
| 38. ( 1) Every insolvent shall, unless prgvented by sickness or other suffici- 
Duties of insolvent as Dt cause, attend any meeting of his creditora which the 
to discovery and realiz- official assignee may require him to attend, and shall sub- 
Shon of ртороңу. mit to such examination and give such information as the 
meeting*may-require, 
(2) The insolvent shall— i 
(a) give such inventory ofhis property, guch list of his creditors and 
debtors, and of the debts due to and: from them respectively, Ы 
і ( 5) submit to such examination in respect of his property or his creditors, 
("с ) wait at such times and places on the official assignee or special 
manager, ° 
( d) execute snch powerg-of-attorney, transfers and instrumants, and 
(а) generally do all such acts and things in relation to his property and 
e the distribution of the proceeds among hjs creditors 
as may be required by the official assignee or special manngereor may: Re prescrib- 
ed or be directed bs tif Court by any special order or orders made in reference 
to any particular саве, or made on the occasion of any special application by the 
official assignee or special manager, or any creditor or person interested. • 
(3) The insolgent shall aid, to th utmost of his power, in the realization 
: of his property.and the distribution of tho proceeds among ‘his creditors. 

o (4) If the insolvegt wilfully fails to perform he duties imposed pon him « 
by this section, or to deliver up possessiqn to the official ee of any part of 
his property, which ls divisible amongst his creditors under this Act, and which is 
for the time being in his possession gi',under his control, ho skall, in addition te • e 
uny other punishment? to which ha may be subject, be guilty of a ‘potempt of 
Court, and may, be punished aceordingly. * e 

34. ( 1 ) The Uourt may, either-of its own motion ог at jhe instanceof the 
offitial assigfiee or-of amy credjtor, by warrant addressed to " 
any police-officey of prescribed officer of the Court, cause an, 


v а . * * 
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insolvent to be arrested, and committed to the civil-prison or if in priso ds be 
detained until such time as the Oourt may order, under tM following" 
8tanoces, namely :— 
~ ( a) if it appoars to tho Court that thoro is probablo reason for as 
that he has absconded or is about to abscond with а vicw of avoiding ° 
examination in respect of his affairs, or of otherwise avoiding, delay- 
ing or embarrassing proceedings in Msolvency against him; or’ 


( b) if it appears to the Court that there is probablo reason for believing’ ; 
that he is about to remeve his porperty with a view of preventing 
or delaying possession being taken of it by the official assignee, or 
that there is probable reason for believing that he has concealed or 
is about to conceal or дейтоу any of his property or any books, docu- 

-  - ments or writings which might be of use to his croditors in the 
- course of his insolvency ; or 

4 c ) if he removes any property in his possession above the value *of fifty 
rupees without*the leave of the official assignee, 

(2) No payment or composition made or security given after arrest made 
e under this section shall be exefapt from the provisions of this Act relating to 
fraudulent preferences. 


35. Where the official assignee has been appointed interim receiver or an 
OAA ESAT Ц e order of adjudication is made, the Court, on the application 
s ‚ of the official assignee, may, from time to time, order that 
for such time, not exceeding three months, as the Court thinks fit, all post letters, 
whether registered or unregistered, parcels and money orders addressed to the 
debtor at any place or places*mentioned in the order for re-direction, shfill be re- 
directed, otedelivered by the Postal authorities in British Indis, to the .official 
assignee, or otherwise as the Court directs ; and the same “shall bo done accord- 
ingly. 
36, (1) The Court may, on the application of the official assignee or of any 
Dieovory of inwl- croditor who has proved his debt, at any timo aftor an ordor 
Vents property, of adjudication has boen mada,, summon bofore it in such 
* manner ag may be prescribed {Йе insolvent or any persone known, or suspected to 
have in his posseasiqn any property belonging to the insolvent, or supposed to be, 
indebted to the insolvent, or any person whom 4he Court may deqm capable of 
* “giving information*reapecting the*insolvent, dis аваз qr property ; and the 
Court mayerequire any such person to raduce any documents in his custody or 
power relating to the insolvent, his gs or property. e 
(à Y If any person so summoned, after having bean tendered a Teesonable 
aum, refusos to come before tht Court at dhe time appointed; ог rofuses to produco 
any such d haring ng lawful impediment made known to tho Court at the ° 
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{ime of its sitting and allowed by it, the Court may, by wren cause him to be 
apprehended and brought up рт examination. 
< 9) The Ооа may examine any person so brought before it concerning 
he insolvent, his dealings or property, and rues person may be represented by a 
legal practitioner. и? 
(4) Ifon the examination of апу such person the Court is satisfied that he 
is indebted to the insolvent, the Court may, on the application of the official 
assignee, ordgr® hith to pay to éhe official assignee, at such time and in such 
manner as to tho Court seqms expedient, the amount in which he is indebted, or 
any p&rt thereof, either in full discharge of the whole amount or not, as the Court 





_ 4 thinks fit, with er without costs of the examination, 


(5) If, on the examination of any such person, the Court is satisfied that 
he has in his posseasion any property belonging to the insolvent,the Court may, 
on the application of the official assignee, order him to deliver to the official 
assignee that property, or any part theréof, at such time, in sych manner and on 
such terms as to the Court may seem just, 

(6) Orders made under sub-eections (4) and (Б) shall be executed in the 
same manner as decrees for the payment of money or for the delivery of property 
under the Code of Civil Procedure, 1908, respectively. 

(7) Any person making any payment or delivery in pursuance of an order 
made ynder sub-section (4) or sub-section (5) shall by such payment or delivery 
be discharged from all liability whatsoover in rospect of such, debt or property. 

37. The Court shall have the same powers to issue commissions and letters’ 

Power to iwuo oom- ОЁ requeat for the examination on commission or otherwise 


mlelons ө of any person liable to examination under section 36 as it 
has for the examination of witnesses under the Codd'of Civil Procedure, 1908, 
x z dw Discharge of Insolvent, : 7 


38. (1) An insolvent may, at any time after the order of adjudication, apply 
Discharge of insol- to the Court for an order of discharge, and the Court shall 
veut, e appoint a day for hearing the "application, but, save where 
the public examination of the insolvent has been dispensed with under the provi- 
siops of this Act, the application shall not be heard until after such examination . 
has Leen concluded, The application ahall be heard in open Court. 


(2) Qn the hearing of the application, the Court shall take into considera- 
tiun any report of tha offifial assignee °з to thé insolvent’s conduet and affairs, 2 


and subject to the provisions of section 39, may— « v 
(a) granf'or refuse au "absolute order of discharge, or li RE 
(5) suspend thesperatiog of the order for a specified fme, or ° , • 
Я . es . = : е 
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(с) grant an order of discharge subject to any*conditions with respect to 
any awnings or income whioh may afterwards Docomo due te the , 
iusolvent, or with respect to his after-I&quired property. 8 
38. ( 1 ) The Court shall refuse the discharge in all cases where the insolvent 
in which tho has committed any offence under this Act, or under sections 
Th ea refuso an 421 to 424 of the Indian Penal Code, and shall on proof of 
kbeolute discharge. any of the facts hereinafter mentioned, either— 


( a ) refuse the discharge ; or e. 
( b ) suspend the discharge for a specified time; or 


( 6) suspend the discharge until a dividend ofi not leas than fonr munas in; 
tho rupee has beon paid to tho oreditors ; . 


( d ) require the insolveni as a condition of his discharge to a consent to 
degree being passed agaeunst him in favour of the official assignee for 
any balance or part of any balance of the debts provable under the 
insolvency which is not safisfied at the date of his discharge ; such 

balance or part of any balance of the debts to be paid out of the 
future earnings or after-acquired property of the insolvent in such 
manner and subject to such conditions as the Court may direct ; but 
in that caso tho decreo shall noi be executed without leave of tha 
Court, which leave may bo giyon on proof (hub. the insolvent has 
since his discharge acquired property or income available for payment 
of his debts, И 


(2) The facté hereinbefore referred to are— 

(a) that thesinsolvent's assets are not of a value equal to four annas in 
the rupee on the amount of his unsecured liabilities, unless he satisfies 
the Court that the fact that the assets are not of such value kas arisen 
from circumstances for which he cannot justly be held responsible ; У 


(4 ) thay tho insolvent has omitted to keep such Woke of Account ан are 
usual and proper in the Мівіпевв carried on by him and as sufficiently 
° disclose his business transactions and financial position within the 

three уе irs immediately prec#ding his insolvency,; 
. e (6) that the insolvent has continued to trade after knowing himself to be 

. insolvent ; . " , Р о 
‚ Cd) that the insolvent has contracted any debt provable under this Act 
without having at the time of gontructing it any reasopable* of рто* 
bable'ground of oxpéotation ("ti burden бї prpving which shall lie 
< eon him ) that hg would be ablo to pay it; 
„(еў that the insolvent has falled to account satisfactory for any loss of 
*  asecüror for any deficiency of assots to mees his liabilities ; 
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; . (F) that the insol¥ent has broyght on or contributed to his insolvency by 
rash Or hazardous speculations ‘or by unjustifiable extravagance in 
w . « living og by, gambling, or by culpable neglèet of his business affairs ; 
. (я) that the insolvent has put any of his creditors to unnecessary expense 
by а frivolous or vexatious defence to any suit properly brou м 
‚ against him ; 

( à) that the ingolvent has within three months preceding. the time of pre- 
sentation of the petijion incurred unjustifiable expense by bringing 
a frivolous or vexatious suit ; 

Ysi) that the insolvent has within three months preceding the date of the 
presentation of the petition, whem unable to pay his debts as they be- 
come due, given an undue preference to any of his creditors ; 

(j ) that the insolvent has concealed өг removed his books or his property 
or any part thereof or has been guilty of any other fraud or fraudu- 
lent breach of trust, * 

(89 The power of suspending and of attaching conditions to an insolvent’s 
discharge may be exercised concurrently. 

(4) On any application for discharge the tepon of the official assignee 
shall be primá facis evidence and the Court may presume the corroctness of any 
statement contained therein. 

40., Notice of the appointment by the Court of the day for hearing the appli- 

Hearing of applia- cation for discharge shall be published in the prescribed 


tion for discharge, manner and sent one month at least before the day so ap-, 


pointed fo each creditor who has proved, and the Court may hear the official 
assignee and may also hear any creditor. At the hearing the Court may put such 
questionseto the insolvent and receive such evideuce ag it may think fit, 


41. If an insolvent does not appear on the day so appointed for bearing his 
Power ЗЕЕ application for dischar arge or if an insolvent, shall not apply 
judication on failure to to the Court for an order of discharge within such time as 
appl y for discharge. may be prescribed, the Court, on the application of the 
official assignee or ofa creditor or of ita*owh motion,*may annul the adjudication 
or make such other order вв it may think fit, and the provisions of section: 23 shal} 
apply on such annulment, * 
Renewal of applica-- — 22. (1) һе the Court refuses the discharge of the 
Моп and’ vanagion of insolvent it may, after such time and in such circumstances 


torms of order, qe mfy be preseribed, pornit him to renefv his applicdtion’ ° 


(2 \ Where an order of discharge i is made subject to conditions? nd at any 
time after the expilfstion of two years from the date of the orfer the "insolvent 
shall satisfy the Court that there is no reasonable probability eof his boing, ina ` 
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position to comply with the terms of such order, tha Court may modify the 

x terms of the order, or of any substituted order, in such mahner and upon {пой 
. conditions as it may think,fit. ee 

43, А discharged insolvent shall, notwithstanding his “discharge, gtve’such 

"Рабу of discharged 8ssistance as the official assignee may require in the realize 

ілю р to amis in tion and distribution of such of his property gs is vested in 

realization of property. the official assignee, and, if he fails to do ao, ghall* be guilty 

of a contempt of Court ; and the Court may also, if it thinks flt, revoke his dis- 

charge, but without prejudice to the validity of awy sale, disposition or payment 

duly made or thing duly done subsequent to the discharge, but before its revoca- 


tion. * 
ae sattlo- 44, In either of the following cases, thet is to say :— 


(1) in the case of a sett] ementgmade before and in consideration of marringe 
| where the settler is not at the time of making the settlement able to 
pay all his debts without the-aid of the property comprised in the 
settlement ; or 
(2) in the caso of any covenant or contract made in considerdtion of 
marriage for the” future settlement on or for the settler's wife or 
children of any money or property wherein he had not atthe date of 
a his marriage any estate or interest ( not being money or property of or 
v in right of his wife ) ; 
if the settlor is adjudged insolvent or compounds or arranges with hijs credi- 
tors, and it appears to the Court that the settlement, covenant or contract was 
«made in order to defeat or delay creditors, or was unjustifiable having regard to 
tho state of tho sattlor's affairs at the time when it was mado, the Qourt may re- 
fuse or suspend un order of discharge or grant an order subject to conditions or 
refuse to approve a composition or arrangement. 
Effect of order бањ « — 45. (1) An order of discharge shall not release the 
charge, + insolvent from— MEE 
(a) any debt due to the Orowh ; 
* (b) any debt or liability incurred by means of any fraud or fraudulent 
e breach of trust tò which h8 wis a party ; or T 
(e) any debt of liability in respect of which he has obtained forbearance 
> > by any frand to which lio was a party sof 
(d) any liability under an order for maintonance made ufder section'488 
` ofthe Code of Criminal Procedure, 1898. 
e **. (2) Save as otherwise provided bye’ syb-soetion (1 ап order ‘of dad 
e shall releggq the insolvent trom all debts provable in insolvehcy. 
(3)° An order of discharge shall be conclusive evidence eof the PINE 
, and of the validity of the кешени therein, 
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(4) An order of digcharge shall not release any~-person who at the date of 
| Ше presentation ef the petition was a partner or co-trustee With the insolvent or 
ктм jointly bound от made awp joint contract with hip, or Any person who was 


“surety or in the natufe of a surety for him. 





| à x PART UL. Wem 
ADMINISTRATION OF PROPERTY, А 
Bx at Proof of debts. 

Debts provable inin- 46.41) Demands in tho nature of unliquidated damages 
\ solvency. . arising otherwise than by reason of a contract or breach of 


trust shall not be provable in insolvency. 

| (2) A person having notice of the presentation of any insolvency petition 
| by or against the debtor shall not prove for any debt or liapility comtracted by the 
' debtor subsequently to the date of his so having notice. 

(8) Save ай provided by sub-sections (1) and (2), all debts and liabilities, 
present br future, certain or contingent, to which the debtor is subject when he ів 
adjudged an insolvent or to which he may become mubfect before his discharge by 
reason of any obligation incurred before thedate of such кынан; shall be 
deemed to be debts provable in insolvency. ә P 

| (4) An estimate shall be made by the official assignee of the value of any 
! debt or diability provable as aforesaid which by reason of ita being subject to any 
contingency or contingencies, or for any other reason, does not, bear a certain value: 
Provided that if in his opinion the value of the debt or liability is incapable e 
of being fairly estimated, he shall issue a certificate to that 8 өсі, und thereupon 
the debt onliability shall be deemed to {be a debt not provable in insolvency, 

EBeptanation—For the purposes of this section “liability ” includes any com- 
pensation for work or labour done, any obligation or possibility of an obligation to 

pay money or monty’s worth on the breach of any express or implied covenant, 
contract, agreement or undertaking, whethef the breach does or Coes not occur, or 
is or is not likely to occur or capable of occurring, before the discharge of the 
| debtor, and generally it includes any exfrefs or implied engagement, agreement 
| or undertaking to pay, ог capable of resulting in the payment of, money or money’s 
jo worth, whether the payment is, as respects amount, fixed or unliquidated ; af res- 
| pecla time, presént or future, certain ordependent on any contingency ‘ог contin- 
gencies,; as to mode of valuation, а of being TE fixed THAM. or ав 
matter of opfhion. А de dd 
47, Where ther have been mataa dealings, РЕ ап ingplyent and a 

Mutual dealings agg creditor proving or chiming to" prove & dabt under this Act, 

ica "+ gn account set be taken of what is due from the pnb рыну 
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to the other in respect of such mutual dealings, and the sum due from the, one 
‘party shall be set'of$ agaihst any sum due from the other party, dnd tho balanæ 8f 
the account, and no more, sitall be claimed or paid ой either side respectively ; 

Provided that a porson shall not be ontitlod under this section to claim the 
benefits of any set-off againat the property of an insolvent in any case where he 
had atthe time of giving credit to the insolvent notice of the presentation of any 
insolvency petition by or againt him. 

48. With respect to the mode of proving debts, the right of proof by secured 
Rules ал to proof of and other oreditors, the admission and rejection of proofs, 
debts. and the other matters referred to in the Second Schedule 

the rules in that schedule shall be observed. 
19. (1) In the distribution of the БК of the insol- 
vont there shall be paid in priority to all other debts— 
„(а ) all debte dub to the Crown or to any local authority ; 

(b) allealary or wages of any elerk, servant or latourer in respect of 
services rendered to the insolvent during four months before the date 
of the presentation of the petition, not exceeding three hundred rupees 
for each auch clerk, and one hundred rupees for each such servant or 
labourer, and 

> (о) rent due to a landlord from the insolvent : provided tha amount pay- 
able under this clauso shall not еховей ono month's rent, 

(2) Tho debts specified in sub section (1) shall rank equally betwaefl them- 
selves, and shall be paid in full, unless the property of the insolvent is insufficient 

‘to meet them, jn whieh case they shall abate in equal proportions between 
themselves. 

(8) Subject to the retention of such sums as may be necessary fOr tho ex. 
penses of administration or otherwise, the debts specified in sub-section (1) Bhall 
be dischargéd forthwith i in 80 far as the property of the туен is suffidient to 
meet them. а 

(4) Inthe caso of parinors the partnership property shall be applicable 
in the first instance in payment of the partaership debts, and the separate pro- 
perty of each pariner shell be applicable i in the firat instance “in payment of his 
separate debts, Where there is a surplus of the-separate property of the 

‘pdriners, it shall be dealt with as part of the partnership® property ; and мге 

there is а surpuls 'éf the partnership property, it shall be dealt with as part of 
the respective separate property in Proporson t8 the rights and intesests of each 
partner in th partnership property. е 

(5) Hnbjectto the profisions ofthis Act, all debts proròdi in insolvenay 
shall be pald rateably according to the amounts of such dob&i! respectively and 
*tithou$ any preferbhoe, i *. А 


Priority of dobie 
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(6) Where there is any surplus after payment of the foregoing debts, it 

sali be applied ih payment of interest from the debt on whioh the debtor is ad- 

. judged an insolvent gt the raft’ of six per centum per annum on all debts proved 
in the insolvency. - М ; 

* 50. After an order of adjudication has been made no distress for rent due 

i Rent due ,befofe ad- before such otder shall be made upon the goods or effects. 

|” јадісаЧоп. of the insolvent, unless the order be annulled, but the land- 

lord or party to whom the rent may be due shall be entitled to prove in respect 


of such rent. 
N . Property available for payment of debis, 
\ 51. The insolvency of adebtor, whether the same takes place оп the 
Rolation of amdgoces debtor’s own petition or upgn that of a creditor or creditors, 
He shall be deemed to ive relation back to and to com- 
| mence at— Е г 
(a) the time of the commission of the act of insolvency on which an 
e order of adjudication is made against him, or 

(b) if the insolvent is proved to have committed more sots of insolvenoy 
than one, the time of the first of the acts of insolvenoy proved to have 
been committed by the insolvent withig three months next preceding 
the date of the presentation of the insolvency petition : й 

Provided that no insolvency petition or order of adjudication shall be render- 
ed invalid by reason of any act of insolvency committed anterior to the debt of 
the petitioning creditor. “ 

Description of insel. 52. (1) The property of the insolveft divisible amongst 

veut's property divisible his creditors, and in this Aot referred to as the property of 

amouget credftors, the insolvent shall not comprise the following particulars, 
namely :— . 

б а) properby h@d by the insolvent on trust for any other parton: 

(6) the tools (if any) of his trade and the necessary wearing apparel, bed- 
ding, cooking vessels, and furniture of himself, his wife and obilflren, 
to a valge, inclusive of toofs Ånd врраѓе and other necessaries as 

| aforesaid, not exceeding three hundred rupees‘in the whole. "m 
о £2) Bubject as aferosaid; the property of the insolyent shall comprise tha • 
following particulars, namely :— ° 

(“а ) all such property as may hplong to or be vested ii the insolvent at 
the commgncefnent of the fnsolvendy or may be бош ей by dr dè ° ° 
volve on him before his discharge ; i ee 

(5) the сану to exercise and to take proceedings for exercising all 
„ such powers én or over or in respect of property as*might hive been a 


° 
o * . . 
» * * » 


* + 
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* * exercised by the insolvent for, his own berlefit aj й 
of histingol venoy or before his discharge ; and 


Co) all goods being at the commencement of tho itsolv 
session, order or disposition of the insolvent, in his 
by the consent and permission of the true owner, w 
stances that he is the reputed owner thereof : 


Provided that things in action other than debts due or grc 
olyont in the ooume of the trade or business shall not bo'deol 
the meaning of clause (с): > 


Provided also that the true owner of any goods whioh have 
ampng the creditors of the insolvent under the provisions of clat 
fór|the value of such goods. œ 








4 


е 
Effet of insolvency on antecedent transactions. 


58. (1) Where execution of a deoree has issued against 
triction of rights debtor, no person shall be entitled to the 1 
tor under oxcen- оцай against the official пзчідпоо, except 

‘sets realized in the course of tho execution 
wide before the date of the oxder of adjudication and before ће. 
presentation of any insolvency petition by or against the debtor. 


(2) Nothing in this section shall affeot the right ofa s 
respect of property against which a decree is executed. 


Е (58) А person who in good faith purchases the property of 
sald in execution shall in all cases acquire a good title to it a 


asslimed, 


54, Whore execution of a decree has issued against any prc 
tos of бош exe. Which is saleable in execution, ande before 
cutihg decree as to рто-! notice is givento the Court executing th 
property taken in exe- order of adjudication has been made agair 

: Court, shall, on, application, direct ihe рт 









satisfying the charge, ; 
55, Any trgnsfer of property, not being d transfer made b 


.9 
“A klanco E volu sideration of marriag’, or made in favour 
хауада ^ |= inounfbrancer in good faithand for valua’ 


sha pif, the transferor is adjudged insolvent within {wo years 
* theltransfer, be Void against the оош! assignee, $t 


` 


| 













*, e 
Aor tit or 1909.) ACTS ow rity SUPREME LIGÍSTATIVE OUNOIL, e B 
IE ou, MS = — —— 


è 56. (1) Every transfer of*property, every paymemi made, every obligation 

Arokiante of preter- "incurred, and every “judicial proceeding taken or suffered 

evfod in oertain cases, by any person unable to pay his debts as they become due 

from his own money in favour of any creditor, with a view of giving that ordüli- 

* tor a prefetence over the other creditors, shall, if such?person is adjudged insol- 

vent on & petition presented within three months after the date ee be deem- 
ed fraudulent and avoid as againft the official assignee. 


(2) This section shall not affect the rights of any person making title in 
faith and fer valuable consideration through or under a шы of the 
vent, 

Subject to the foregoing КОЛТО: trespect to the. effect of inso 
of be  venoy on an execution and with respfeot of the avoidance of 
Ada transactions, -certain transfers antl preferences, nothing in this Act ‘shall 
invalidate in the case of an insolvency— _ 


(a) any payment by the insolvent to any of hi oreditors | 
(b ) any payment or delivery to the insolvent ; 
(о) any transfer by the insolvent for valuable consideration ; or 


( d ) any contract or dealing by or with the insolvent for valuable oonsí. 
e  deration: 


adjudication and that the person with whom such transaction takes place has not 
at the time notice of the presentation of any insolvency petition Y or against the 
debtor. ." : 


У: Realisation of property. . . 


- 6 : 

58. (1) The tfflcial assignee shall, as seon as may be, take possession of the 

Posscasion of property deeds, books and documents of the insolvent and all gther 
by offlotal assignece. parts of the property eapable of-manual delivery. 


(2) The official assignee shall, in relation to and Yor the purpose of acy 

о quiring and retaining posgossion* of the property of the insolvent, be in the 
position as if he were a receiver of the property appointed under the Code с of 
Civil Procedure, 1908, and the Coyrt may on his application enforce such aoqui- 





gition or retention accordingly. ite e * 1 . œ 


[ (8) Where any ‘part of the property of the ánsolvent consists bf stock, 

· shares in ships, shares, or any ther property transferable in fhe books of any 
‚ company, office or person, she official assignee may exercise theaight to transfer 
| the property tg the samé extent as the eile might have exercise] it, if he 


Provided that any such transaction takes plage before the date of the order of. 


? bad not become insolvent, . . . 


° 
e 
1 * : е * e. 
e a a * 
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4) Where any par? of the property of the" тад consista of things in 
such things shall be deemed to have been duly transferred to the officia 
өө, 


Б) Any treasurer or Кз oos or any banker, attorney *or agent of an . 
insolyent, shall pay and deliver to the official assignee all money and seouritie: 
in hig possossion or power as such оћоог, banker, attorney or agont, which he is 
not by law entitled {о retain as against the inso ofvent or the official assignee. If | 
he fai во to do, he shall,be guilty of a contempt of Üourt, and shall be риш. jt 
able aocordingly on the application of the official assignee. : 
59. (1) The Oourt may grant а warrant to any prescribed officer of the Court 
Бейше of property of OT any polfoe-officer above the rank of constable to seize 
Insol vens, ° any part of the property of an insolvent in the custody or 
posses ion of the insolvent or of any gther person, and with a view to such 
seisurd to break upon any house, building or room of the insolvent whero tho 
iusolvent із supposed to be, or any building or roagoptaolo of the Insolvent where 
any of his property is supposod to be. 
( 4) Where the Court is satisfied that there is reason to believe that pro- 
perty of the insolvent is conce&led in a house or place not belonging to him, the 
Court may, if it thinks fit, grant a search-warrant to any:such officer as afororald 
who 2 execute it according to its tenor. 
.| (1) Where an insolvent is an officer of the ese от Navy or ee His 
AppropHatlon of „Majesty's Royal Indian Marine Service, or an officer or 
portion of pay or other "olerk or othorwiso omployed o? engaged Ìn the civil service 
income to'creditors, of the Orown, the offivinl assignee shall receive, for distri 
bution amongst the creditor so much of the insolvené's pay or salaryeliable to 
attachment in exeoution of a deoree as the Court may E d 
(2 | Whoete an insolvent is in the receipt of a salary or income other than 
as aforesaid, the Court may, at any time after adjudication and from time to time, 
make such order as it thinks just for the payment to the official assignee, for dis- 
tribution! among the creditor§ of so much of such salary оё income as may be 
Mn to | ttachment in'exeoution of a decree, or of any portion thereof. 
E . Tho proporty of tho Pnsolvent shall pass ‘from official agsignoo to oficial ° 
Fs ind шаші, assignee, and shall est in the official assignee for the time 
of pi being during his бодайга: їп qos vithouj any transfer 
€ eT га e © whatever, * . 
62. ($9 Where any pertgof the property of an EA consists of land ofn 
‘of onerous апу tenure burdened with offerous oovetants, of shares or 
„ Верен. ** stooks in companies, of unprofitable contracts, or of any 
other" buy that is unsalesble, or nob readily saleable, by reason pf its binding 
ethe possessor Шеге to the ише of any onerous act or to tho payment of ? 


* 
? » 
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any sum of money, the offloi? assignee may, notwithstanding that he may have 
ndeavdured to sell Br have taken possession of the property, or exercised any act 
f ownership in relation thereto, but subject always to the provisions hereinafter 
contained in that behalf, by writing signed by him, at any time within twélye , 
months after the ingolvant has been adjudged insolvent, disclaim the property : 
Provided that, where any such property has not come to the knowledge of 
the official assignee Within one fnonth after such adjudication as aforesaid, he 
may disclaim the property &t any time within twelve months after he has first 
me aware thereof. . 


(2) The disclaimer shall operate to determine as from the date thereof, 
his, interests and liabilities of the insolveft and his property in or in res- 
pest of the property disclaimed, and shall also discharge the cMfoial assignee 
from all ‘personal liability in respect of the property disclaimed as from the date 
when the property vested in him, but shall not, except во far as is necessary for 
the purpose of releasing the insolvent and his property and the official assignee 
from liability, affect the rights or liabialities of any other person. 

68. Subject always to suoh rules as may be made in this behalf, the official 
‘ Dislaimer of lowe- assignee shall not be entitled to disclaim any leasehold • 
holds, interest without the leave of the Court; and the Court may, 
| before or on granting such lease, require auch notices to be given to persons in- 
terested, "and i impose such terms as & condition of granting legve, and make such 
orders with respect to fixtures, tenants, improvements and other matters ЦЕ 
out of the tenanoy, as the Court thinks just. Ы 


64. The official assignee shall not be entitled to ‘disclaim any property in 
Power t$ call on Pursuance of section 68 іп any*oase where an application 
official asxjgnoo to di- in writing has been made.to the oficia? assignee by any 
claim. * pétson interested in the property requiring «him to decide 
whether he will disclaim, and the official assignee has for a period of twenty 
eight days after the receipt of the application, or such extended period as шаў be 
allowed by the Court, declined or neglodted’ to give flotice that he disclaims the 
property ; and in the case of a contract, if the official assigifeo, after such appli 
o tlon gs aforesaid, does nok withirt the said period or extended period disclaim ° 
contract, he shall ‘be deemed to have adapted it. * 
65. • The Court may, on the appliogtion of any person sid is, as Joanit the 
' Power for Court to officiad agsignee,e ehtitled +6 the benefit of subject to “the * * 
rescind contract, burden of a contract made with the insolvent,*fhake an 
! order rescinding thaeontract on such terms as to payment by or* to either party 
of damages for the ndm-performance of the contract, or otherwisepas to the Court , 
+ may seem equitable, and айу damagts payaple*under,the order to any Buoh} рег. 


е 












овп may be prom by him as a debi жш insolvenoy, • ° 
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66. (1) The Curt may, on the application of py person either claiming any 
DE interest in any disclaimed property, ogunder any .lisbility ° 
makh mating onbor іш — nof'discharged by this Aot in reapoot of any disolaimed pno- 
t of disolnimed perty, and on hesring such persons as it thinks fit, тако an 

pro 
y person entitled thereto, or to whom it may seem just that the same should 

is delivers by way of compensation for such liability as aforegaid, or в trustee 
for ‘him, and on such terms as the Court thinks * just ; and on any such vesting 


order for the vesting of the property in or delivpry thereof, 


order being made, the property comprised therein shall vest accordingly „in the / 


person therein named іп that behalf without any transfer for the purpose : re 
| Provided always, that where the property disclaimed is of в “leasehold nature, 
the/Oourt shall not mako a vosting prdor in favour of any porson claiming” under 
the jinsolvent, ‘whether ав under-lessoo or as mortgagee excopt upon the torms of 
making such person subject to the same liabilities and obligations as the insol- 
vent was subject to under the lease in respect of the property at thé date when 
о, petition was filed, and any under-lessee or mortgage declining to 
pt a vesting order прой such terms shall be exoluded from all Anterest in and 
security upon the property, and if there is no person claiming under the insolvent 
wha is willing to accept an ofder upon such terms, the Court shall have power to 
vest the insolvent's interest in the property in any person liable either personally 
от in a representative oharaoter, and either alone or jointly with tho insolvent to 
ыш tho losgoo’s oovonanta in such lease, freed and disohargod Trom all 
estates, incumbrances and interests created thorein by the insolvent. 
-i(2) Те Court may, if it thinks fit, modify the terms presoribed by the 
foregoing proviso во as to make a person in whose behalf the v order may 
ined subject only to the,same liabilities and obligations as if $he,lease had 
be assigned to lim at the date when the insolvency petition was "fled, and 
Gf the case so requires) as if the lease had comprised only tha, property cbmprised 
in the vesting order. . 
167. Апу person injured by the operation of а disclaimer under tho forego- 
Person’ injued by ing provisions shall be deemed to be a oreditor of the insol- 
жк may prove теці to the amount of the injury, and may accordingly 
ofe the ваше as a debt under the insolvency. . * 
Duty aud powers of 68. (1) Bubject tp the provisions of this Aot, the овоа, 
ofücil amignoe ав t$ assignee shall, with all convenient speed, realize the pro- 








„Ерен, » porty of th insolvght, and for that purpose ntay— 


(44 *sell all or any part of the property of the inscivent ; 
(b) givegreceipta fdt any money received ру him ; 





and! may, hy leave of the Conrt, do all or any of the following things, namoly :— ` 


is Ce) sarr}on the buainors of the insolyont so [dy ag may be mooopeary for 


(0. Ще beneficial winding up ôf oo same ; . 
{ 

° | s b 3 x 5 ' i i е . 
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* (d) institute, defend „фт continue any suit or other 4egal proceeding re. 
"M lating 4p the property of the insolvent ; 


. (е) employ а legal practitioner or other agent to take any proceedings or 


do any business which may be sanctioned by the Court ; А 
( f) accept as the consideration for the sale of any property of the insol. 
vent а sum of money payable at a future time or fully paid shares; 
debentures or debenture stock in any limited company subject to 
such stipulatigns as to secur ity and otherwise ав the Cout thinks fit”. -~. 
* (9) mortgage or Pledge any part of the property of the insolrent for th 
purpose of raising money for the payment of his debts or for the 
purpose of carrying on the business ; 
( 4) refer any dispute to arbitrationg and compromise all р Jemi 
~ and liabilities, on such terms as may be agréed upon; ; 
(+) divide in its existing form! against the creditors according to its 
$ estimated value, any property which, from its peouliar nature or 
other special cironmstances, cannot readily or advantageously be sold. 
(2 The official assignee shall account to the Court and pay over all monies 
and deal with all securities in such manner ais prescribed or as the Court 
directa. 


. Distribution of. property. 


Declaration and dis. 69, (1) The official assignee shall, with all convenient 
tribution of dividends, speed, declare and distribute dividends amongst the oredi- 
tors who have proved their debts. 

( 3)* The first dividend (if any) shall be declared and be distributed within 
six months after the adjudication, unless the official assignee satisfies the Court 
that there is sufficient reason for postponing the deolaration'to a later date. ,: 

(8) Subsequent dividends shall, in the absence of sufficient reason to the 
contrary, be declared and be payable at intervals of not more than six months, 

(4) Before deolaring a divideng, the official assigheo m cause notice of 
intention to do so fb be published in the prescribed manner, and shall also send 
reasonable notice thereof to each creditor mentioned i in the no. sopedale 
who has not proved hie debt. " . 

(5) When the official assignee has declared a dividend, he shall send to 
each órediter who has proved а hotiog showing the amount of the dividend, qnd 
when and how it is payable, and if tequired by any creditor “a si&temont' in the 
prescribed form as to the particulars of thp estate. « 

70. Where’ane partner i in а firm is adjudged insolvent, в oreditor to whom 

Joint and separate , tle insolvent is indebted jointly with tMé other ‘partners: in 
properties, the firm or any а^ ещ shall not receive any djvidend out 
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Е от separato property of the insolvent until all the popari creditors have тө, | 


tho fall amount of their respective debts. 

ulation of divi- 71, (1) In the oaloulation and distribution of dividends, 

Р d the offiolal assignee shall retain in his hands sufficient 
| assets to meet— 

(a) debts provable in insolvency and appearing from the ingolvent's 


| distant that in the ordinary course of cofnmunication they have not 
i had sufficient time to tender their proofs ; 
‘ (5) debts provable in insolvency the subjeet of claims not yet dotermitied 
(в) disputed proofs or oldims ; and 
! (d) tho*expensos necessary for the administration of the estate or other- 
| wise, 
2) Subject to the provisions of ТТЕ (1), all money in hand shall be 
distributed as dividends, 
p Any TE has not proved his debt before the deolaraiion of any 
ividend.or dividends shall be entitled to be paid ont of 
eem dts НЕН any money for the time being in the hands of the offiolal 
_ мич declaration of а assignee any dividend or dividends which he may have 
=e failed to receive, before that money is applied to the pay- 
m fany future dividend or dividends, but he shall not be entitled to disturb 
the distribution of any dividend declared before his debt was proved by reason 
that lie has not participate d therein. 
73. (1) Whon tho affiocial assignoo has realized all the property of” tha insol- 
тїш аара, „yent, or wo much theroof as can, in his opinion, be realized 
without needlessly protracting the prepeedjngs in insolvency, 
he shal, with the leave of the Court, declare a final dividend ; but,*before so doing, 
he shal} give notice in manner prescribed to the persons whose claims to be oredi- 
tors have bean notified to him but not preved that, if they do not prove their 
jn to the satisfaction of the Court, within the time limitet by the notice, he 
will рүрсеед to make а final dividend without regard te their claims, 


-dg ) ‘After the expiration of the time go limited, or, ifthe C8urt on applica- 
tion by any such clalfhant grants him furthor timo for establishing his olain, thon 
‚ pube expiration of phat furthor timo, the pj y of the insolvent вш] be divi- 
* ded among the'oreditors who have proved their debta, without regard to the claims 








of an other, persons, e . 
.* No suit fos a dividend shall lie against tho official assignee, but, where 
, A * the official assignee refases to pay amy «dividend, the Court 


i Ж iru ишу, on the applicatien, of the creditor who is agerired by 


| . f * 
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statements or otherwise to he due to persons "resident in places do — 
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such refusal, order hjm to pay it, and also to pay outeof his own money interest 
hereon at such rate as may be prescribed for the time that it is withheld, and the 
coats of the application. 
75. (1) Subject to euch conditions and’ limitations ав may be prescribed, ihe . 
Power to allow invo. Official assignee may appoint the insolvent himself to supe- 
vent to manage pro  rintend the management of the property of the insolvent or . 


i Neat for male. ofany parf thereof, or to carry on the trade (if any) of the „ 





nne erre insolvént for the benefit of his creditors, and in’ any m E 
f to aid in administering the property io such manner and on such terms as \ 
the official asalgifee may direct. ey 


2) Subject ав aforesaid, the Court may, from time to time, make such 
allowande as it thinks just to the insolvent out of his property, for,the support of 
the insolvent and his family, or in consideration of his services, if he is engaged in 
winding up his estate, but any such allowance may at any time be varied or deter- 
mined by the Court. 

76. The insolvent shall be entitled to any surplus remaining after payment 
Right of insolvent to in full of his creditors, with interest, as provided by this 


н v 


surplus Act and of the expenses ofethe меши taken thero., 
| . under. “ 
à PART IV. d 
| OFFICIAL ASSIGNEES. . Ы 


77. (f) The Chief Justice of each of the High Courta of Judicature at Fort 
William, Madras and Bombay, "and the Chief Judge of the 
| e pe mis oe “ ief Court of Lower Burma, may from time to i ea ы, 
signees of insolveat's substantively or temporarily such person ай he thinks fit to 
Saat the office of official assignee of insolvente' estates for each 2 
ı Of the said Courts respectively, and may, with the concurrence of the шајогібу 
of the other Judges 8f the Court, remove the person for the time being d 
that office for any cause appearing to the Court sufficient. . 
*(2) Even officia? aeignoo shall give such security and shall ке ын to ° 
such rules and shall.aot in such manner as may be prescribed. e 
(8) Notwithstanding anytlfing lp gub-sootion (1), The persons substantively qr. 
temporarily holding the office of officiM assignee immediately belore the oomnience. * 
ment of this Act in the Courts for the' relief of Insolvent Debtors М Calcutta, 
' Madras and Bomlffy retpectivély under the Indian Insolvency Асі, 1848, „and in 
the Chief Court of LowereBurma under that Act as applied bythe Lower Burma e 
Courts Act, 1900, shall, without further appointment for that purpose, become the 
official a substantive or temporary, as the cage maf be, ander Е Act i» 


o 


` e e "e 
*. pres 
. . * ° 
a . » . 





1 * 


rim BOMBAY LAW REPORTER, » [ vot, xi. 





Р to administer 738, An official assignee may, for the purpose of affidavits 

ostii verifying proofs, petitions or other proceedings under this 
Act, administer oaths, 

Datlos as regards the 79. (1) The duties of ват official assignee shall have relation 

Insol vunt's conduct, to the conduct of the insolvent ag well as to the administra- 

| ' tion of his estate. 


(2) In particular it shall be the duty of the official assignog— 

| (a) to investigate the conduct of the insolvent and to report to the Court 
upon any application "for ,discharge, stating whether there is reason 
to believe that the insolvent has committed any act which constitutes 
an offence under this Act or under sections 421 to 424 of the Indian 
Penal Codo in connootion with his insolvency or which would justify 
the Court in тош, sueponding or qualifying an order for * his dis- 





| 
l 
i (5) to make such other reports concerning the conduct E. the insolvent as 
А i the Court may direct or as may be prescribed ; and 
(c) to take such part and give such assistance in relation to the prosecu- 
| tion of any fraudulent insolvent as the Court may direct or as may be 
prescribed. 
The official “asignos shall, whenever required by any oreditor so to do, 
Duiy|to талу lim And on payment by the creditor of the prescribed fea, furnish 
ot creditors, and send to the creditor by post а list of the cred]tors show- 
ing in the list the amount of the date due to each of the creditors, — ^ - 
О ы. * 81. (1) Sach remuneration shall z paid to theofficial 
•  sesignee as may be prescribed. 
(%) ) No remuneration whatever "beyond that e to in " sub-section (1) 
shall n reoeived by an official “assignee as such, 
82. The Court shall call ‘the official assignee to account for any misfeasance, 
E РЕКИ nogleot or omission whioh may „appear in hi» accounts or 
. otherwise? and may requiro "thc official agdpnee to make ^ 
goad ahy loss which the estate of the insolvbnt may have sustained ii reason of 





the ил осш, neglect or omission. . 
83, Therofficial assignee may sue sal be cust by the name of“ the official 
Name | | unde? which assignegpof the prpperty of ‚ап insolvent,” inserting 
tomia ot bo mes d the name of insolvent, and by that name May hold property 
ef eve | dtwcription?make contracts, enter into any engagements binding сп him- 
self апа his successors in office,*and do s d acts necessary or expedient to be 
quie in n exeantion of his office, . К . 

м, * . К 
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rM Oa a X нын. 
Office vacated! by in- 84. •# an order of adjudicatiqn is made against an official. 
\polrertty.* % assignee, he shall thereby vacate the office of official адвідпөө. 
86. (1) Subjeot to the provisions of this Act and to:the directions of the Court, 
Discretionary powers the ofticial’ assignee shall, in the administration of the fro: , 
* and-omtrol thereof, perty. of the insolvent and in the distribution thereof amongst 
his creditors, hayo regard to any resolution that may bo passed by the creditors at — 
а meeting. . 
(2) The official assignes may, from time to time, summon meetings of d 
sreditors for the purpose of ascertaining their wishos, and it shall be his aie N 
"mmon meetings at such times as the creditors, by resolution at any meeting, or 
Court may direct, or whenever requested’ in Writing to do во by one-fourth in 
"f the creditors who have proved. = 
: The official assignee may apply to the Court for diveotions i in relation 
“ular matter arising under the insolvency. 
"bjeot to the provisions-of this Act, the official assiguoe shall use his 
the management of the estate and-ite distribution among the 
\ 


ен or any of the creditors or“any. other person, із aggtioved's 
perte by. any act or decision of the official assignee, he may appeal ~ 
to the Court, and Court may confirm, reverse or modify the 
act or decision complained of, and make such order as it thjnks just. 


87. (1) If any: officiat assignee does not. faithfully perform his duties and duly 
. observe all. the requirements imposed on him by any enaot- 
Gontrol of Gourt, 

3 ment, rules or otherwise, with respect to the performance of 
his duties, or if any complaint ismade-to:the Court by any creditor in regard 
therete,, the Court shall enquire into the matter апі! take ae actiom thereqn as 
may be deemed. expedient, 

(2) Tbe Court may at any time require any official assignee to answer any 
enquiry "uade by it in relation to any:igsolyenoy in which he is engaged, and may 
examine:him or any*other регвоп оп oath concerning. the insolvency. 

(8) The-Court-may ulsq'direct an investigation to be made upon. 





and vouchers ofthe offictal'assignee, | А 
oo. 0 dene y, - ЖЕКА. г, 
Соуитттен br INEPEOTIOK. . 


В8. тњо Собн тау, if it so thinks fit, authorize the крш who, h&ve pto. 

, Obmmitted’ ot inrpoo- vod to appoint from among the creditors or holders of genes” 

› Won. ral proxies ‘br. ggiléral powers-of-attorgey from sucht creditors; 
ә * ° 

e Ы $ 


e "a 


{ | у 


` e. Ы . 
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a cotnmittee of inspection for, the purpose of superinsending ш administration of . 
the теш property by the official assignee : ° 

e «Provided that à окб who is nppoluted а mombor of a committee of i inepce! 
Боцева not be qualified to act until ho has provod. 


CoÁtrl of committee 89. The committee shall have such powers of oontrol * 
of ingpection over offi- over the proceedings of the official Mene as may be 


p ae Ss 


PART VL ‘ / 
• PROCEDURE. sf 
90, (1) In proceedings under this Act the Court shy" 


the like powers ара follow the like procedure as p 
plays: in the exercise of its ordinary original civil juriadiction : 


| Provided that nothing in this sub-section shall in any way Td 

conferred on the Court uhder this Act. 

(2) Subject to the provisions of this Act and rules, the c 
dental to any proceeding in the Vourt shall be in the discretion of t 

(3) The Court may at any time adjourn any proceedings · à 
such terms, if any, аз it thinks ft to impose, 





| 
{ " 
Power of the Count, 


очы '99 
“( 4) The Court*nay at any time amend any written 's10)rpeX 
ander this Act upon вроћ terms, if any, as it thinks fit to impose. Mr доцөлетр uso 


105) Where by this Act or by rules the time for doing апу t) 
limited, the Court may extend the time either before or after the expira, amd fus 04 
of, tipon such terms, if any, as “the Court thinks fit to impose. ce) 
›( 6) Subject to rules, the Court may in any matter take the whole on -o ona 
part of the eviderfte either vivd voce or, by interrogatories, or upon affidavit... E 
by commission. 
| (7) For the purpose of approving,» gompoaltlon or achome by joint dobtors EN 
the;Courl may, if it thinks fit, and on the report of the official*essignoo that ib in 
extiedjent go to do, dispense with the public examination of one of the joint debtors 
*if bb is unavoidably pores frbm attending the examinatéon by illness or absenos — ° 
abrbad, 
(8) For the Vp of this Aot the Chief Gourt of Loeb Burmg shall have 
е ш powersso pifhish for contenfpt of Coirt which are pogeessed by the High 
Cohrta of Је сабиге at Fort William, Madres and Bombay respectively. 
91. Where tw or more insolvency petitions afb presentedeeagainst the same  * 
‚ Donsolltütlonoks debtor or against joint dobtors, or wher joint debtors file 
petitions” sepatate petitions, the Court may consolidate the proceed- 
jags or ni of them on uch verms as e Court thinks ft, — . ? 
. 1. oe e $ Е А 5 А 


7 . 








. * 
o. р 


. * e ' 
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92. Where the ө petition доев not proceed withelue diligence on his petition, 
Power" to change" the Court may substitute as petitioner any other creditor to 
of petition, whom the debtor is indebted in the amount required by this 

Act in ив cage of a petitioning creditor. 
Cllstitnanos: Be pro- 93, Ifa debtor by or against whom an insolvency petition 






* unless the*Court otherwise orders, be continued as if h 
alive: 

94, The Court may, at any time, for sufficient reason, make an order stayi 
Power to stay "pro the proceedings under an insolvency petition, either 
altogether or for a limited fime, on such terms and subject to 
itions as the Court thinks just. ° А 
presant 95. Any creditor whose debt is sufficient to entitle him to 
part- present an insolvency petition against all the partners in а 
firm may present a petition against any one or more partners 
in the firm without including the others. 

96. Where there are more respondents than one to a 
petition, the Court may dismiss the petition as to one or, 
more of them without prejudice to the effect of the petition `~ 
ая against the other or others of them. * 
or of adjudication has been made on an insolvency petition 
or by one partner in a firm, any other insolvency 
ition against or by partner in the same firm shall be pre- 
ed in or transferred to the Court in which the first-men- 
tioned petition is in course of prosecution; and such Qourt may give such directions 
for consolidating the proceedings under the petitions as it thigks just. 

98: (1) Where а ppriner in a firm is adjudged insolvent, the Court may 
Sults by oficial “as Suthorize the official assignee to continue dr commence and 
signeo and ínsolvent'»« carry on any suit or other proceeding in his name and that ‹ 
partners. of the insolvent's partner ; and any release by the partner of 
the debt or demand to which the proceeding relates shall he void. 
(2) Where application for authority to continue or commence amy agit dr 
other proceeding has been made under gub-seakion (1), notice of the sgpplieatioh А 
shall be given to thé insolvent’ в partner and he may show cause against it, and on 
his application the Court may, if ft thiaks fit, direct that he shall receivo hig prg- , 
per share of the proceeds of the proodbding, and "f he does not clair any benefit 
therefrom he shall be indemnified agaist costs in respect thereof һө Court 
` directe. ; 
99. (1) Any ee Qr pare pergpns, being partners, or any person cafrying one 
Proceedings ja part. business under а ppttnership flame, may take 
pembip name, о. be тен under thia Aot ih the p of the frat 
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Provided that in that case tho Court may, on #Pplication ‘by any person in- [ 
terested, order the names of the persons who are partners in the firm, or the. Dame ` 
of the ‘person carrying on business under. partnership name, to be disclosed if 
such manner and verified on oath or othorwiso, as the Court may. dirpot. 


(2) Jn the case of a firm in which one partner ів an infant, an adjudication ` 









*. 

00. (1) A warrant of arrest issued by the Cour, may be executed in the 
Warmnta of insi. game manner aad subject to the same conditions asa war- 
rant of arrest Issued under the Code.of Original Procédu 
898, may be executed. ; 

(2) A warrant to seize any past of the property. ‘of ап insolvent, is 
|, // the Cours under section 59, sub-section (1) shall be in the form 
br sootiona 77 (2), 9, 82, 83, 84 and 108 of the anid Code shall, so йг 

apply to the execution of such warrant, 


. (8) А search-warrant issued by the Court under section 

may be executed in the same manner and subject to the 

мы for property supposed £o be, stalen may be execu, 
ө. 





^ 





° PART VIL. 


ч LrurriTION, 
10}. The period of limitetion for an appeal from , "эзоп 


official Assigned or from an order эЧ red ишү) suopmod > - 
Limitation Ў 

с» i serene. о Court empowered under section 6 shae 2990101 ojwwdog 
the.date of guch Rot, decision or order, да the case may be. yO UB YM "1g 





` А е 9 “roo syuopuodser — 

PART VOL. . iva wpd + 
* purxpp OF ао] 

єз Же | . "PENALTIES, » 7 


102, 2" undischarged insolvent obtalning credit to. ths. exta e Ago ti 
Undischarged ins- or upwards from any person without infor uonmed 
• tynt obtaining gedit е that he is ah undischasged insolvent shall, on maod E 
a Magistrittt, bo punishable yith imprisonment for k term. ers May too yons 
их months, or with fine, or with both. К 
© Punkhmcht of ina? 


vens for certain 2E • Апу persqn eign m who— | 
f fisnces, * 
” ° i * ° И Ы 


в А : 
. e . Ж, e 


e’ o> 
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(a) fraudulently with¢ho intent to oonceal the state df his affairs or to 
* * defeat tlhe objects of this Act, 
(i) has destroyed or otherwige wilfully prevented or purposely 
. withheld the production of'any book, paper or writing relating 
р to such of his affairs as are subject to investigation under this 
Act, or 
1) has kept or et caches КОО or 
. (ii) has mage false entries іп or withheld entries from, or wilf 
e altered or falaified, any boek, paper or writing relating to snol 
of his affairs as are subject to investigation under this Act, or 
(b ) fraudulently with intent to diminjsh the sum to be divided amongst his 
creditors or of giving an undue preference to any of thé said creditors, 
(i) Љав discharged or .cortealed any debt due to or from him, or 
° (ii) has made away with, charged, mortgaged or concealed any 
part of his property of what kind seever, 
shall on conviction be punishable with imprisonment for.a.term which may extend 
to two years, • 
104. (1) Where the official assignee reporte to the Court that in his opinion 
Procedere on charge an insolvent has bean guilty of any offence.under gection 108, 
under section 108, or where the Court is satisfied upon the representation of 
any creditor that there is ground to believe that the insolvent has been guilty of 
any such offence, the Court may direct that a notice be served on the insolvent in 
‘the prescribed manner to show cause why a charge or ioni should not be tram- 
ed against him, 
(2) The notice shall set forth the substance of the offehce and any Си 
of offences may bo.set forth in the same notice. Ы 


(8) At the hearing of such notice and of any charge. framed in purguance 
thereof the Court shall, so far as may be,» follow the procedi for the trial of 
‘warrant cases by Magistrates prescribed by Ohapter XXI gf the Code of Oriminal 
Procedure, 1898,-and nothing ip Ohapter XXIII of the ssid Code relating togriols 
befSre High Courts and Uourts of Sessign shall ke applicable to such trial, * 


(4) Any number of offencgs under this Act may be charged at the same 


time. , ° e. e 95. 


. е 
105. Where an шш has been guilty of ang of the offences Specified in 
Criminal аын section 702 or section 103, he shall not b8 exempt trom be- 
after discharge or com- ing proceeded against therefor by reasonsthat he hes obtain- 


position. éd‘his dischargo or that a composition or scheme of afrange. 

ment has beon accepted or approved, , : . è 
: а е $ * { 
е . n Ф е * e Ы ? 
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* PART IX. bid 
. SMALL InsorvsNors. ў И . 
e 106. Where the Court is satisfied by affidavit or otherwise, orjthe official 





.Bummary administra- assignee reporta to the Court, that the property of an insol-. 


Hori pasti canes: vent is not likely to exceed in value three thousand rupees 


' ау: other less amount as may be prescribed, the Courte may make an order 
th 


e insolvent’s estate be administered in a summary manner, ‘and thereupon 


^ 


provisions of this Act shall be subject to the following modifications, namely:— ; 


(a) no appeal shall lio from any ordor of tho Court, cxcopt by leave of 
the Court ; 
(5) no examination of the insolvent shall be held except on the applica- 
tion of в creditor or the official assignee ; 
( с) the estate shall, where practicable, be distributed in a sing dividend ; 
( d ) such other modifications as may be prescribed with the’ view ef saving 
expense and simplifying procedure: x. 
Provided that nothing in this section shall permit the modification of the pro- 
, Vision of this Act relating to tho discharge of tho insolvent, 
(2) The Couri may nt the time, if it thinks ft, revoke an order for the 


summary administration of an insolvent’s estate. А 
А PART X 


Spectra, PROVISIONS. 2 


Exemption of corp. 107° No insolvency petition shall be presented against 
гап, etc., from insol« * any corporation or against any tion or company re- 
топосу proceedings» »  mistared under any enactment Anti y timo being in foros. 

108. (1) Any creditor of a deceased debtor whose debt would have been 
ны m ‘Sufficient to suppayt an insolvency petition against the 
insolvency of estate of debtor, had he been alive, may present fo the Court within 
persón dying inselvent, the limits of whose ordinary, original civil jurisdiction tho 
debtor resided or carried on bu&inges for the greater part ef the six months infme- 
diately prior to his decease, a petition in the prescribed form praying for an order 
for the administration of the estate of the сема debtor under this Act, ' 
( 2) Upon the prescribed nótioo being® given to the logal roprosentative of 
tha docnastt debtor, tho Cougs may, upon proof of tho petitioner's debt, unloes the 
Oourt is satisfied’ that there isa reasonable probability that the estate will be 


e sufficient*for the “payment of the debts owing by the Чадан, make an order for 


the administration in insolveuey of fhe edecessed debtors “estate, ar may upon 


«жию shown Чата tito petition тш or Wehont posts, 6 4 
e | e 


e > 
. * 

е в . 1 . е 
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1 (3) A petition for admimistration under this section shall not be presented 
the' Court after prdesedings have been commenced in any Court of justicp for 
the administration of the deceased debtor's estate ; but that Court may in that 
case, on proof that the estate is insufficient to pay its debts, transfer the proceef- 
*ings to the Oourt exercising jurisdiction in insolvency under this Act, and there- 
upon the last-mentioned Court may make an order for the administration of the 
estate of the dece&tsed*debtor, and&he like consequences shall ensue as under an 

h administration order made oa the petition of a creditor. 


109. (1) Upgn an order being made forthe administration of a deceased 
Vesting of estate and — debtor's estate under section 108, the property of the debtor 
eof administration. shall vest in the official assignee of the Court, and he shall 





fo with proceed to realize and distribute the same in accordance with the provi- 


siong:of this Act. ` А 


(2) With the modification hereinafter mentioned, all the provisions of Part 
Ш, relating to the administration of the property of an insolvent, shall, so far as 
the same are applicable, apply to the case of such administration order in like 
manner as to an order of adjudication under this Act, 


(3) In the administration of the property of the deceased debtor under an 

! order of gdministration, the official assignee shall have regard to any claims by 

the legal representative of the deceased debtor to payment ofthe proper funeral 

|! and testamentary expenses incurred by him in and about the debtor’s estate ; and 

: those claims shall be deemed a preferential debt under the order, and be payable 
in full, out of the debtor’s estate, in priority to all other debts. | 


(4) If, on the administration of a deceased debtor's estate, any surplus re- 
mains inthe hands of the official assignee after payment in fall of all*he debts 
duo from the debter, togbther with the costs gf the administration" and interest as 
provided by this Act in case of insolvency, such surplus shall be paid over to the 
legal representative of the deceased debtgr's estate, or dealt wh in such other 
manner as may be prescribed, : : 


110. (1) After notice of lheepresentation of a petition under, sectioff 108) no 


Paymonts or transfer payment or transfar of preperty made by the legal repre-' 


by lagal representatives. " sentative shajl operate as a discharge to him as between 
Е himagif and the official aseigneo. . . œ 


(2) Bave os araid nothing in section 108 oxsection 109 or this section 
* shall invalidate anysbayment пө or act or thing done in good faith by the legal 
representatiye or by Distrigt Judge acting under the powers conferred on*him by 
section 64 of the Administfator General’s Act, 1874, before the date of the order 
* for administration, А . M: 
e . * 


ә " e 
. . . . 
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Saving of а. lla The provisions of «Воп 108,109 and 110 shall , 
of Administrator Gene- not apply to-any case in which probate letters of Adibinis- > 





ral tration to the estate of a deceased: debtor ‘have been. grantéd: 
" to:an Administrator General; . 
i PART XL e BS 
RULES, : Е 4 


112, (1) The Courts having jnrisdiction eunder this Act 
may from ime to time make rules. for carrying into effect , 
. the objects of this Act.. | 
(2) In particular and without prejudice to the generality of the ee 
powor, such rules may provide for and regulatc— 

( а ), the fees and percentages to be charged under this Act and the* manner 
in which the same are to be collected’ and accounted for and’ the ac 
count to which they are to be paid ; 

. (b) the investment, wether separately or collectively, of unclaimed divi- 
dends, balances and'other sums appertaining to-the estates of insol- 
vent debtors whether adjudicated insolvent under this or any former: 

^ enactmqnt ; and the application of the proceeds of'sucl; investment; 
(c) the proceedings of the official: assignee in taking: possession’ of and! 
roalising tho ostates of insolvent debtors ; 


( d ) the remuneration of the official assignee ; e 
(‘в ). the receipts, payments and accounts-of the official assignee ; 
• (f the audit of the accounts of the official assigneg: i . 


(9) the payment of the remuneration of the official assighee, of'the costs, 

% charges and expenses of his establishment, and of the: costs of the: 

audits his accounts out of the шы of the investments im his- 
hands; , 


P t ( $*) the payment of tha costa incurred іп: "m prosecution of fraudulent ,, 
*  . ' debtors and in legal proceedings taken by the: official* assignee under 
the dirSction of the Court out of.the prooceds- aforesaid ; 


e ** * (i) the payment of any civil liabilfty incurred by an official assignee act- 
e eing under the. order or direction of the Court ; 
У J- the pfoceedings ‘to be taken in connection with hy for composi- • 
• tion add scheme of arrangement with the creditors ó lvent debtors ; 
^ (k) the intervention ef the Official assignee at the Rearing of apilicatotas 
e * ва cds Dd to insol¥ont debtors and their йаша ; P ° 
> ^ 
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П 
(1) the examination hy the official assignee of the b8oks and paper af 
* e acoount'ef undischarged insolvent debtors ; - 
* (m) the service of notices in proceedings under this Act ; , 
(ж) the appointment, meetings and procedure of committees of inspectifn; 
Hj (о) the' conduct of proceedings under this Act in the name of a firm ; 
(р) the forms to be used in proceedings under this Act ; . 
„Í 4) thé procedure tq be followed in the casé of éstafos to be administered 
. in the summary manner ; 
ушай ене канынын ыы persons 
to be administered under this Act, 
113. Rules made under the provisions, qf this Part shali be subject, in the 
case of the High Court of Judicature at Fôrt William in 
чада Bengal, to the provious sanction of the Governor General in -* a 
d, in the case of any other Court, of the Local Government, e ` 
so made and sanctioned shall be published in the Gazette of 
India or in the local official Gaxettee, as tho case may be, 
and shall thereupon have the same force and effect with re- 
der this Act in the Court which made them as if they had ° 






















PART ХП, : 
SUPPLEMENTAL, : 
fer, mortgage, assignment, powet-of-attorney, proxy 
‚ certificate, affidavit, bond or other proceedings, in- 
ent or writing whatsoever before tor under, any order 
e and any copy thereof shall be exempt from . 
br other duty whatsoever, å 
) No stamp-duty or fee shall һе chargeable for any appli lication mile by 
the official assignee w» the Court under this “Act, or fot the ша g and issuing of 
any order made by the Court, оп such application. А 


+ тьй Gazette tocbe 116. A сору of the offigial Gazette containing any notice 
eridenon, - inserted in pursuance of this Act shallebe evidence of the 
e facts stated in thg notice, 
(2) А copy of the official Gaxofte containing any notice of aff order of ad. " 
, indication shall be «шн evidence of the order hewing been „ашу Made, and of 
* its date, 


. „57. Any affidavit may be used in а Court Намар juris ы . 
ЗЕ ОА шр, under this Ай, if it is sworn— | 
° е e 
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8 cn One et , 
(a) in Brithh India Беѓоте— ee 
: (1) any Court or Magistrate, or è oF 
_, (ii) any officer or other person appointed to administer oaths under 
. tho Code of Civil Procedure, 1908 ; 


at b ) in England, before any. person ‘authorized to йай oaths in His ° 
Majesty’s High Court of Justice, or in the Court of. Chancery of the 


Ё County Palatine of Lancaster, or beffre any Registrar of a Bankruptcy 


. 7. 


* 


^" e 7 Court, or before any officer of a Bankruptby Court authorizod i in writ- 
ing in that behalf by the Judge of the Court or before the Justice of 
|o. ¿he Peace for tho county or place where it is aworn ;* 
é) in Beotland or in kWeland, before а Judge Ordinary, Magierrato or 
' Justice of the Реасе; and - 
(4) in any othet place, before & Magistrate or Justice of the 
'other person qualified to administer oathsin that place 
certified to be a Magistrate or Justice of the Peace, 
aforesaid, by a British Minister or British Consul or 
Agent or by a notary public ). 
118, (1) No proceeding im insolvency shall be айе 
Мотря добові not to fect or by any irregularity unless the 
invalidate proceedings. objection is made to the proceeding 
_ stantial injustice has been caused by the defect or irregu 
Bos cannot be remedied by any order of that Court, 
(2) No defect br irregularity in the appointment 
member of a committee of inspectior shall vitiate any ; 
faith, — . 


„119, Where ar insolvent ів a trustee within the, 
. donate otfruMee Section 35 of that Act shall havó o 
Act to insolronty of appointment of a new trustoo in sube 


* 




















vent ( whether voluntarily resigning mega &0в jo ›1чәшГе{ 






expedient to do zo, ànd all provisions of that. Act, and ^ 
thereto, shall have effect accordingly. 


‚ 120.7 Save as herein provitled, the provisions of t morg 
Certain provisions toe medies sea the ‘property of, p болу (D “OT 
bind the Crown. debts, the effect of а gompbsition 
‘and the affocteof a fischarge shall bind the олт, l 
121. "Nothing in this Ast, or in пру transfer of j jui З 
Raving for existing shall take away or affect auy rigky K 
giights of andience. „o person may have had immpdiately im ad Poorna pred 
gf this” Act, or shall be set confer such right in ing a, 
е e ° 6 | Pur jo Borriomqua 
Ф е ^ | 
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шша 
person who had not a right of gudience before the - Courts for *the Relief of insol- 
vent Debtors, ` 
* 122. Where the official assignee has under his :control any dividend “which 
Тере and oregit to has remained unclaimed'for fifteen years from the dateof 
Government unclaim- declaration or such less period as may be. prescribed, he 
ed dividends. shall pay the same to the account and credit of the Govern- 
ment of India, unless the Court ojherwise directs. . 
' }28. Any person olaining to be entitled to any monies aia to the account 
Claim’ to monies And oredit of the Government of India under section 122, 
credited to Govermgent may apply to the Court Тог an order for раушепі о him of 
under section 11. the same ; and the Court, if satisfied that the person claim- 
ing is entitled, shall make an order for payment to him.of the sum due: 
. Provided that, before making an order for the payment of а sum which has 
rried to the account and oredit of the Government of India, the Court 
a notice to be served on such officer as the Governor General in 
point in this behalf, calling on the officer to show cause within 
he date of the service of the notice, «why the order should nof 


















124, (1) No person shall, as against the official assignee, | 
e entitled to withhold possession of the books of accounts 
elonging to the insolvent or to set up any lien thereon. 

r of the insolvent may, subject to the control of the Court, 
fee, if any, as may be prescribed, inspect at all reason- 
by agent, any suoh books in the possession of the offioial 


125. Such fees and peroqntages shall be oharged for 
`. and in respect of proceedings under this Aot as may be 
gresoribed. 

. 136. АП Courts having jurisdiction ander this Act shall ‘make such orders 
` Coumta to be auxiliary and do such things as may be necessary to give effect te 
to each other. , section 118 of the Bankruptoy.Aot, 1889p and to section-50 
of the Provinoial Insolvenoy Aot, 1907. 

127. (4) The enactments mentioned: in the thind sclpdule 


Peper! of ongotments, 


column thereof. 
(2) Notwithstanding the repeat effected, by this Aot, the progeodings under 
an insolvency petition under the Indian Insolvency Aot, 1848, pending at the 
- commencement of this Act shall except so far as ву provision of this Act is ex- 
~ presely applied té pending proceedings, continue, and all thp provisiong of the 
said Indian Insolvengy Act shall, except as i apply* thereto, " as if thie 
Act had not deen es я г 


ө . 
ЫШ кар: : 
è s ° . e ^|"e 


are hereby repealed to the extent specified in the fourth 


8 


= 


79 
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` e THEFIBATSOHEDUQR — 7 a 
М ( See section 26. ) e s А 
а Mugrixus oy OgEDITORS. 


L The official aasignee may at any timo summon a змы of ‘creditors, 
and shall do бо whenever во direoted by the Üotri or by 
the creditors by resolufion at any meeting or' whenever re- 
queste in writing by one-fourth i in valne of the creditors who have proved., 
2. Meetings shall be РИНИТ by sending notice of thes time and place 
Summoning of meet- thereof to each creditor at the addreas given in his proof, 


ings, or, if he has noj proved, at the address given in the insol 
vent'a sohedula or such,other address as may be known to the official assignee, 


8. The поба of any moeting ahall*ho geni off not leas Гев rovon 

- ` fore the dey appointed for the meeting a 
ee ed personally or sent by prepaid post, iege 
^7— venient. The official assignee may, if he thinks fit, also publi 
| Place. of any meeting in any Јосе] newspeper от in the looal 


e 4, It shall be the duty of the insolvent to attend an 

| Duty of, Insolvent to official assignee may, by notice, requ 

, мыкый if required, any adjournment thereof, Such noi 

) livered to him pora ofally or gent to him ai his address by, 
before the date’ fixed fpr the meeting, 


Proceedings not to be 5. The proceedings held and re 
avoided for non-receipt meeting shall, unless the Court 


• ө РТМ 















зо notwithstanding that any oredi 
А * notice sent to him. tu 
"e 6. A cer tificate of the officia] asfignee that the Pong o ag СЯ ч 
* Proof, of Їялю at been duly given, shall be mf Np Po MIT a Sey 
aptit. : *. haring been duly’seft to the f Фу. ne 70v 
" &ddrossod. i К Се) A 
4 Where en the requeet"of creditors the fia, 79 р ae ' 
„ ing, there shall be déposited z Ж 4 the 
ея gum of five rupees for everf ктей, E op | 


• fufnméning the metting, including all disbursements, ` ата og officia) 
• assignee т mstyerequire such fugiher sum to be deposited im ty 8. shall be 
"обоо tor Gover the costs and expenses of the meeting. | 


; i 58 The обоа] ын shai} We че of any. 
Ф l » ~ à \ 
E REM. i ` ` LC ELE 2 


* 
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19. A creditor shall not.be entitled to vote at а meeting unless he has duly 
Bun kr * proved a debt provable in insolvenoy to be due to him from 
. the insolvent, and the proof has been duly lodged one clear 
day before the time appointed for the meeting: - 
No vote № respeot of 10. A creditor shall not vote at any such meeting in 
certain debis, respect of any unliquidated or contingent debt, or any debt 
„ * * the value ef whioh is not ascertained. и 
11, For the purpose êf voting, а seoured creditor shall, unless he gur- 
Е renders his security, state in his proof the partionlars of his 
кше чыр, security, the date when it was given, and the value at 
which he assesses it, and shall be entitled to vote only in respect of the balance, 
if any, due to him after deducting the valueef his security. If hg votes in res- 
of his whole debt, he shall be deemed to have surrerfdered his security, un- 
Court on application is satisfied*that the omission to value the security 
rom inadvertence. 


a creditor seeks to prove in respectwf &bill of exchange, pro- = 
missory note, or other negotiable instrument or security . 
on which the insolvent is liable, such bill of exohange,, 
rity must subject to any special order of the Court made 
to the official assignee before the proof can be ad- et 








shall be competent to the official assignee, within twenty-eight days З 
Power to require After a proof estimating the value of «security has been 
creditor to give up se- made use of in voting at any meeting, to require the oredi. 
curity. P ior to give up the security for,the benefit of the creditors 
generally, on payment of the value во estimated. . И 
14 If one paring in а firm is adjudged insolvent, any pgreditor to whom. 
^ thet partner is indebted jointly with the other partners in 
ica a eel the firm, or any of them, may prove his debt for the parpose’ 
‘of voting at any megting of creditors afi shall be entitled to «ote thereat, s 


15. The official assignee shall have power to admit 8r.reject a Proof for the 
Pdwer of officialess. Purpose df voting, but his decision shall be subject to М . 

signos to admit or reject, to the Court, Ihe isin*doubt whether the proof of a 

proof, creditor sheuld be admitted or rejected, he shall mark the 

proof as objected to, and shall allow dhe creditor to vote, subject tothe volo bf-* e 

ing declared, invalid in the event of the objection being sustained. вө б 


Proxy. ?* 16. Éoreditor may vote either in perfon or by proxy. 


emm 


r 


е . ЇЇ. Even instrument of proxy shall *be in the presorib- * 
TUN PPT od form and shall pe issued bj the offtcial assignee, 
? г * ы P • . ` 


. 
* ° * 
he * e Й 
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18. A oreditor"may giye a genpral proxy ^o Лы» attorney or to his managor 

or clerk, or any other person in his refular empleynteni, 

Саре In suoh case the instrament of proxy shall state the relatioit 
in л trhich the person to act there-undér stands to the creditor. 

Proxy tó be deposited 19. A proxy shall not be used unless ti is deposited * 
one day before dato of with the oficial assignee one clear day before tthe time 
hooting, appointed or the meeting atewhich it is to be psed, 

Offolal wasin ns 20. A creditor may appoint the official assignee fo act 
proxy. as hi$ proxy. . 

Adjournmentot 21. The official asslgnoo may aljourn the meoting from 






meeting. time to tim8 and from place to place, and no notioo of the 
А adjournment sh&lt be necessary. 

“Minute of proceed- 22. The official gssignee shall draw upa “ninata 0 

ings, proceedings at the meeting and shall sign the same 


THH SECOND SCHEDULE. 
еа ” ( Ses sollen 48. ) 
Pnaoor or Dzsrs. 

° Proofs in ordinary cases, 

Time for lodging • l. Every creditor shall lodge ‘the proof of his 





proot. soon as may be after the making o Fanos.. hi 
10] posspur 
Mole of leigng 2. А proof may be lodged by Кдн aq “Хдвипоо ө 
proof, . a post in & registered letter to the ойо ogg ao suom T 
Й п оп 
| ‚_ vit verlfying tho debt, & 
чэ} шәштыгүүпү oqean 


8. The affidavit may be made bythe oreditor himself'G oda v гер 
Authority to make authorized by от on behalf of the orediloWeqA "gr ; 


affidavit, * person go authorized, it shall „state his @uthori:; ? чын ony 
s of knowledge. "tj яә 
{ The affidavit shall con&in or refor to a Авер sooognt showin Ы 


e particulars of the debt, and shall specify the vouchers, - | 
any, by whioh the ваще oan be substantiated , The official 
‘assignee may «t anf timo call for tho production of tho rouqhers. 

Affidavit t “stato if 5. he affidavit shall stato whothor the oreditor is or {fs 


Contents of affidavit, 


creditor halda ssourity.® not в geonred creditor. Ы e * 
° К ** `6. А oreditor shall bear the a of Proving his debt 
de 
em 8 к TA nnless in Court «бегене speolally gue % я 
ee ® г ^ ^ i 
e* e е od 


. 
. 
» 
е 
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Right to we andes. T. Every creditor who has Jodged ‘a proof shall be en- 
mine proof, * titled to see and examine the proof of other oreditor at all 
. reasonable times, 
8. А creditor in lodging his proofs shall deduct from his debt all tfade 
* Deduction to be made discounts, but he shall not be compelled to deduct any dis- 
from proof, count, not exceeding five per centum on the net amount of 
his elaim, whioh hé may "Ave agreed to allow for payment in cash. 


2 * Proof by secured creditors. 


Proof whero aourity 9. Ifa seoured creditor realizes his security, he may 
realized. prove for the balance duegto him, after deducting the net 
amount realixed. „ө 
Proof where security 10. Ifa secured creditor surretders his security to the 
dered. official assignee for the general benefit of the creditors, ho 
may prove for his whole debt. 
seoured creditor does not either realize or surrender his security, 
he shall, before ranking for dividend, state in his proof the 
particulars of his security, the date when it was given and 
he assesses it, and shall be entitled to receive a dividend o 
oo due to him after deducting the value so assessed, - 
12. (1) Where a security is so valued the official assi 
may at any time redeem it оп paymemt to the oreditor 
the assessed value. 
oial assignee is dissatisfied with the valuo at which a seourity 
assessed, he may require that the ргоретіў comprised in any security so valued 
bo offered for sale at such times and on such term’ and conditions as may be 
agreed, on between the creditor and the official assignee, or аз, in defaalt of agree- 
ment, the Court nfay тесі. If the sale is by public auction, the creditor, or the 


* 
` 





















‘official assignee on behalf of the estate, may bid,or purchase : o 
Provided that the creditor may at any time, by notice in writing, requére the 
official assignee to elect whether he wfll ‘or will not exereise his power of re. € 


deeming the security or requiring it to be realized, and 4f the official assignpe 
i doeg not, within six months after receiving the notice, signify in wriffhg bo tho o 
creditor his eledtion to exeroise the power, he shall not be entitled to exercise it ; i 
and the equity of rédemption, or опу other interest in the Property comprised in 
the seourity ‘which is vested in the oial assignee, shall vest jn the creditor, ath о 
the amount of his debt shall be reduced by the amon at which tha security has ‹ 
been valued. . 
18. Where a creditor las so valued his security, he m T. any time amend 
Amendment of valus- eth valuation and proof on showing io the satisfaetion of" 
p um : the official assignee, or the Court, hat the valuation ang 


? Е ^ . М 
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proof were mado bord fide on а mistaken estimate, es that the security has dimi — 
nished or increased in value since its previous valuation ; buf every suoh»amend. 
mont ghall be made at the cost of the creditor, and upon such terms as the Court 
: shaál order, unless tha oola! assige shall allow the amendment without appli- 
* gation to the Court. . ‚ 
Д 14. Where а valuation has been amended in accordance with the foregoing 
* Refund of exom rule, the creditor shall forthwith repay ny Surplus dividend 
received, which he has received in exoess bf that to which he Would 
have been entitled on the amended valuation, or, as the caso may be, shall*be en- 
titled to be paid out of any money for the time being available for dividend any 
dividend or раге of dividend whjch he has failed to receive by reason of the in- 
accuracy of the original valnation, before thet money is made applicable to the 
payment of any"future dividond, but ho shall not be entitled to disturb the di 
tribution of any dividend deolared before «he date of tho amondmont 
15 Ifa oreditor after having valued his seourity subsequently 
Amendment where OF if ib is realized under the provisions of 












realized, valuation previously made “by the or 
ted in all respects as an amended valuation made by the 
uskon from ahar- 16. Ifa secured creditor does not о! 
dividend, going roles, ho' shall be excluded fro: 

| edividend, 
„ 17. Subject to the provisions of rul 
in no osse recelye more than sixteen ар 


interest as provided by this Act. d 
Taking Accounts of Drope Mortgaged, and of the "GRuo 55 
*18. Upon application by any person claiming to be ите e jo 
wiry into mort- of the insolvent' real or leasehold ө Yorga тө Podsar ur 
mortgage is by deed or otherwise, nre eg, 
sang p a legal or equitable naturd, or upon *applieatlon by the o Po ny г, 
the consent of such person olaiming to be а mortgage аз j 
. shalldprofted to inquire whether such person is stich Ingrigeg AI $ 
considerstion and under what cir@umstanoes ; and if it is found ¢ 
is such mortgagee, and if no sufficient objection appears to the ti s А 
the 






Limit of receipt. 


e eperron to the sum elaimed by him,under ahh mortgage, the Court ‘s 
such acoonnjs and inquiries to be taken as may be necessary for 
principal, daterest qnd costs бө upon such. mortgage, and of the ronis and profits, 
or dividends, interost or other proceeds received by such person; or by any other 
*persomeby this order or for his use in,oase he bas boon ir? possession of the , pro. 
perty orep which the mortgage extends’ E any part thereof, and tho Court, if М 
+ е * i ^ 


of + Ф е 
. . ж LE 1 


; . è 
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satisfied that there ought to Ве & sale, shall direct notice to be given in such 
newspapers as the Ceurt thinks fit, whem and where, and by whom and ip what 
way the said premises or property, or the interest therein so mortgaged, are to be 
sold, and that such sale be made accordingly, and that the official assignee 
( unless i is otherwise ordered ) shall have the conduct of such sale ; but it shall 
not be imperative on any such mortgagee to make such application, At any such 
sale the mortgagee may bis andepurchase, . 


, 19. All proper parties shall join in the conveyance to 
xd Ф the purchaser, as the Céurt directs. 


20. The monies to arise from such sale shall be applied, in the first place, 
in payment of the casts, charges and expenses of and ocoa- 
sioned by the application to the Cotrt, and of such sale and 
mission (if any) of the official askignee, and in the next place in payutent 
ction, so far as the same extend, of what shall be found due to such 
principal, interest and coats, and the surplus of the sale moneys 
en be paid to the official assignee. But if the moneys to arise 
insufficient to pay and satisfy what isso found due to such 
all be entitled to prove as в creditor for such deficienoyg 
ereon rateably with the other oredítors, but so as not to 
en already declared. à 


e better taking of such inquiries and accounts, and making a title 
on in- tothe purchaser, all parties may be examined by the Court 
quiry. ` upon {interrogatories or otherwise as the Court thinks fit, 
and shall Produce before the Court upon oath all deeds, papers, books and writ- 
ings in their respeotive oustody or power relating to the estate or 90998 of the 
insolvént as ш Court, directs. E 










Proceeds of sale, 


Periodical pay mente. | ^ «р. 


Й B e 
22. When ang rent or other payment falls due at stated periods, and,the 
order of adjudication is made at any time other than ong of 
those pefiods the person entitled to tha rent o? payment, А 
m prove for & proportionate part thereof up № the date of the order as. if the” 
rent or payment grew due from day to day. 
e. 


ETUR payments. 


е » . . е e. 
Ы "Interes QUT p 
23. (1) On азу debt or aum certat whereon" Interest eis ek *reserved or 
boe : eed for and which is overdue when the debtoy is adjudg: 
. an insoltent, and which ig proveable "under this Act, the 
creditor may prove for interest at a rate not exceeding six per centum pet annum 
А i . К s Я * 


he ° Ф a e ʻe 


° * 
А ес 
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* > Er | 
(a) if the debt or sua is payable by virtao “8f & written instrument af & 
oertain time, from the time tyhen such debt or shim was payablo to 


ће date of such adjudication ; or 


* (b) if the debt or sum is payable ‘otherwise, from the time when & de- 


_ mand in writing has been made giving the debtor notice that interest 
г will be claimed from the date of the glemand until the time of Per 
абв to tho date of such adjudication. e 


(2) Where а debt which has been proved in Insolvency : includes interest 

. .of any peouniary considetation in Hen of interest, tho Lotorsat oT cotaideration 
„ Sball, for the purposes of divident, be oaloulated ata rate not excodding six por 
centum per annym, without prejudice %é the right of a creditor to reoelve out of 
the debtor's estate any higher rate of interest to which he may be entitled 
all the debts proved have been paid in full, 


Debt payable ata future time, 


24. A'oreditor may provo for a debt not payable when the d 
“Debt payable in ed an insolvent as if lt were payable pros 

! ceive dividends equally with the o 
therefrom only a rebate of interest at the rate of six per of 
-puted from the declaration of а dividend to the time when the 
become payable, according to the terms on which Ї was лк д 


Pto 
Admission or rejection of proofs. | Prep, 1р 1p 
iC Ab Bataa 9р, 
^95. Tho official assignéoshall examine every proof атуу 7? 5, 200 T рр 

Admislon or rejeo- debt, and in writing admit or reject it i [е s MIN 

Чоп ob proot, or require further evidence in support., u "Ue сат Roz, 
Yo he shall state in writing to the cfeditor the grounds of ty“ кыл) 

Court “may expunge . 26. Tf the official assignee thinks that Pa ы беп 
proof improperly re. improperly admitted, the Court may, on ће ® o A of 
пр... РА the official assignee, after notige to the oredito nade 
у б eae ` the prof, expynge the proof or reduoé its ameunt. 


adt "The.Court may also oxpunge or reduce & proof upon the appliostion of 
e *Ретет°{от Oout to ө а creditor if tho officia gsaignee dealings to interfere in the 
expunge or redgce proot. matter, or in the oase of а composition “ot &ohome upon the 


агр савор: of the ingolyent. . s. 
ә ы ve И e І * 
e . е . s * 
е * 
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| А THE THIRD SHEDULR, 
* о 
: (Sos Section 197. ) i : 
, EXACTWEKTS REFHALHD, : ° 
Year. No. Bhort title. Extent of repeal, 
СРЖ ` йс: e . 
. ў . 1.—Statute, j 
1848 | 11 k n i The Indian Insolrenoy Act, E Bo much as has not been repealed, | 
Үш, о. j , 
. 4 —Aots nd the Governor Omdal i in Council, | 
1841 xxvi The insolvent's eatatos Un | Во mush. [T] hag not been жр. 
olaimed Dividends) Act, 1841. 
1898 '| . X | The Ibdian Insolvency шм Bection 3 and 8. 
Е Act, 1898, р 
1900 ҮІ | The Lower Burma Courts Act, | Section & кк ш (1), clause an and. 
sub-section ; and 
. А in d 17, r4 " sub-section (1), the 
" and In sub vig 
e ) £a (4) (4) tbe words н afola! asignos. 
E Spo te ten үе ou Жы... 
1908 v Te ды of Oivil Procedure, Section 120, ab-ection (3). И 2 


ACT No, IV OF 1909. ' X 
* — BXORIVED THE ASSENT OF тни Govenyon GENERAL 
ON THX 22 MARGE 1909. á Я 
An Ай 14 consolidate and amend ths. law relating to, the x 
punishment of whipping. ba 
WHEREAS it is expedient to consolidate and amend the law relating © thd 
ynishment of whipping ; It is hereby enacted as follbws :— EM 
hort ttle and ex- 1, (1) This Act may be alee th Whipping А ‘Act, 1900. 
and б 


an 


Parganas, , 

2° In EN. 3o the "n doforbet , in section" * 
Ё ihe Indian Pena] Code, offenders A Мые to the 

Г Sat o£ whipping. 


Whoever commija eag of the Towing” озо," 


. 
E : . еа THN BOMBAY LAW REPORTER, = [von xr. 
(а) theft, ng defined in secWód 878 of the Midian Penal Code other than , 
. theft by a clerk or sárrant of property in poaseadion of his andster ; 

e (5) theft in a building, tent or vessel, as defined и of the і 
. said Code; . | 

(о) theft after preparation for causing death or hurt, aa МЕТ in section 

e 382 of the said Code; ` М y 
( d ) lurking houso-trespass, or houge-breaking| as defined in soctións 448 
and 445 of the said Code, in order to the шыны of any offence 
ponishable with whipping under this весіїой ; * 


(e) lurking hopsa-trespéas by night, ог Ur hyreaking by night, as defined 
in sections 444 nnd 446% the mid Code, in order to the committing 
of any. offehoe punishable with whipping under this section ; 


may be punished with whipping in lien of any punishment t which he may for ` 





















such offence be liable under the said Code, а 
Offences puniahable P at | 
ү Чоп pue 4. Whogver— . 
& > . 
E 


7 CU Vou (а) «Бәш, commite or attempts to commit, rape, as defined in seotion 375 
af the India Penal Code ; s 


( b ) compels, or induces any person by fear of bodily injury, to submit to 
an unnatural offence as defined in sootion 877 of the said Code ; 


(e) voluntarily Causes hurt i in committing or attempting to ш rob- 
bery, as defined in seption 890 of the said Code ; 

(4) commits dacoity as defined in seotion 891 of the said nn ; 

„шау be puhished with whipping i in lieu of or in addition tg anyother punishment 

* to which he may for such offenoe, abegment or attempt be liabè under the 

Code, 


ee ‘offend ea i FINES . © a eect Med 
Жы puntata Ano б. Ay Juvohile offender whọ dbet# commits or áttem 


рш: to coinmit— 
( а ) any ‹ offence panishable under éhe Indian Penal Code; 'өхоер& offa 
specifiéd in Chapter VÍ and in 'seotiong i58A and Di of 
eet and offences punishablo with death, Or cL 
f ( ba any offenoe punishable under,any other law 
| * the Qovornor Goneral in боа cata may, ydy 
“e of India, specify In thia behalf,” 
” asy be punished with whipping in Men of any othar? 
efor quch bffence, abetment or attempt be*ligble, E 
e) ° Ў Be 
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THE ACTS OF THE GOVERNOR oF BOMBAY . 





MN Ж ` IN COUNCIL 
ow 5 FOR THE YEAR 1909. EE 
А . Bombay АСТ No. I. OF'1909. 


* Взошүнр THR ABSHKT OF THE GovERNOR MENERAL 
ox THE 19TH Манон 1909. . 


diy Ae to validata илай» action taben ender te Criminal Tribe Ad | 
i: 1871, and to amend section 14 of that Act. NI 


ҮЁнлнинАя on the 25th May 1899 the whole of Part I of the Criminal Tribes 
Act, 1871, аз amended by section 2 of the Criminal Tribes Act Amendment Act, 
1897, was declared to be in forse in the whole of the Presidency of Bombay ( in- 

‘eluding Sind), and the tribe known as the Hurs or Lurs in, Sind was declared - tg 
be Ly criminal tribe within the meaning of the sald Act 5 Й 

E And whereas under the orders: ‘of the Commissioner i in Sind certain members 
of the said tribe have from time to time beon removed from the places, to whioh 
they:had been previously removed under section 14 of the said Aot, ta certain 
other places of which the 10081 Goyernment of Bombay, with the concurrence of 
the Governo? General in Council, had appreved as places to which members of 
the said tfibe might be removed under the said section ; 

And whereas doubts have been raised as to the validity of the LI removalf | 
and it is expedient togremove such doubts ; . 

‘And whereas the previous sanction of the. Governor Gnomi МИРЕ ку 
seotion 5 of the Indian Counoils Ао, 1893, has been okta iod for fli passing €f 
this Act; | | Ы " А * 

jid hereby enpoisd uou: — Че зө? ME 
‚1. This Act may be called the Criminal Tribes: ' (Walida* 

ол) Aot, 1909. | 

2, Al removals made under the. orders of the Commissioner i. Ging ag | 

Validation of past re aforesaid апе deemef to have been duly made under 
motais, ‘the Criminal Tribos Act, 187 tp as i in force i in tha Presidency 
of Bombay ( inolfding Sind.*) 

Amexinent of so | 8. In sepiion 14 of the Criminal Tin Act, {871, аһа 
ionat “tho word “may” the words “ ‘from. time to time аз opoasiog ` 
requires ” shall be inserted. * ~ И H 


>. * € 
Ф. è • Ф 


1 


5 Sbort title, * 


of 


? 
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Bombay ACT No: П OF 1909. z 
.  BXOEIVED ТНВ ASSENT OY THE GOYERNOR кнувдт, t : 
2. 5 . ON THY 7TH APRIL 1909. 
An Act further to amend the Karachi Port Trust Act, 1886. * 
IN PU Whereas it is expedient further to amepd the Karachi 


Port Trust Act, 1886 ; It is herehy enacted as‘follows 4— 
1. Іа the proviso to sub-sevtion (9) of section 18 of the Karachi Port Trust 
Amendment of so Act, 1886, herdlunftor oalled " the said Aot," for the words 
кеп, «е Local Authorities Loan Act, 1879, or othor law for tho 
; time being in force " the words i this Act ” shall be-substituted. 
Ineetioa' of a hew `$. ‘After section 59 of the sald Act the following head- 
~ Chapter VI. - ing and sections shall be inserted, namely :— 


VI.—Or Borrowinia Ротића. & 4p А 


59А. "The Board may, with the previous sanction of Government and of the 
eae TEN Governor General in Council and after the notification in 
the Sind (lfisial Gaselle, raisa money required for oarrr ing 
+ — put-the, purposes of this Aot, provided that tho dates within. which ‘any loan is to 
be raised under this Аё shall not be published or otherwise notified without the 
а Previous sanction of the Governor General in Oounol, 
- Mode” of raising . “59B. (1) All loans raised under. this Act shall be 
Sonay. raised on the sgourity of— . 
(4) the property pow tested, or whióh may hereafter became vested, 
Е in the ; 
*.. 7 СВ) the tolls, duos, rates, ronts and charges leylablo under ‘tht: Aet, 
less any sums sot apart фу the Board asa sinkitg fund for the 
е Б purpose of paying off loans. 
г (4) Loans may be floated in the оп market, ог obtaiped from the Secre- 
tary of State for Indis jn Council, but the terms every'loan shall be subject to 
etheiappro¥al of the Governor General.in Council. • 
“890 (1) All debentures sued under this Act. shall be iå such form as 
‚ Form жи transtera” the Roard, with the previogs consent of the Governor Gene, 
+ 30у debentare o val in Council, shall*ftpm time to fime determine, 
(2) Tho holder of-any, debenture in any form duly "authorised under thls 
" section may obtaindn oxobange therefore, upon sueh terms as the Board shall 
efrom timeto time,fetermine, t debenture in any other form во authorised. 
: (5 ), Every debenture апей by «ће Board us be. transferable in euch 
‘manner as shall be therein expressed. u me 27 
e 5 Ы ы ^ . 


* e . 
е е te 


Ы 
* 
` . 
^ Ы Ы 
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(4) The tight to suo'fn respect of шомаўв seduréd by such debentires shall 

- RighiMo md ой de® be éxorolsable by thé holders thereof for tha timo being, 
“bentures, wishout any preferenca by reason of sume of dùbh deben 
tures being prior in date to others. 
| (5) The Secretary of State for Indis in Council shall Have; in respect of 

" Like remedies in, rom 811 loans made by him to the Board, the same remedies as 
“poot gf"loans from Go- debqnturo- holders, but he shall not be deemed to possess 
Yerament, any prior or greater rights in i of such loans than 
debenture-holders. — * 

«фәр, АШ loans repayable by the Board, whether contracted prior to or 

Loins to be fmi After the . gommencement of this section, shall, subject ta 
charge on property and the provisions of seetion 61, be й first charge on the income 
income of Boards, of the Board and pn the property now vested, or which may,’ 
hereafter become vested, in the Board. | 


Toan toca ае Ga «590, All loans contracted by the Board ¿hall be rais- 
india and in Indian od in India, and in Indian currency unless Government, 
OUTRO: | with Ше previous sanction of the Govamar General in 

l Council, shalt by notification otkërwise direct. ` . 


“ ӨЕ. d) In respect of every lodh raised by thé Board affer the com- 
Estatfishment of mencement of this section for А term exoesding one year 
sinking Fund. ( except а loan taken from the Secreütry of State for India 
til Council ); thé Poard iball provide a sinking fund. Payments shall fe niade 
` half-yearly tq such sinking fand. and such peythents shall be of such ашойп as 
will be sufficient to liquidate the loan within such period not exoeedjng sixty 
years from the date of the contracting of the ваше "аз the Governor General in, 
Oounqj! may in each case direct. • 


* 


* 


(3) The, Boardémay apply the whole or any part of the sums келеа у 
Application and in- in the sinking fund in ‘or towards the discharge of the . 


vestment of Sinking moneys for the jepayment of. which the fund hes been 
Fido * established, provided thai they pay info the fund in each 
your, and accumulate until the whole of the moneys bofrowed are dj joharged, & 
sam équivalent to і thé interes which would have* been produced by ¢ do ж.к 
fund, or thé part of Ф sinking fond È applied? ‚ 
The в guns во set apart as a e fund shall be invested in public sequrities 
as defined by section, 69-0f this Acte or in smeh other securifies ин Government * 
may approve in this behalf, and shall-be held inegrust for де pafyoses of this 
Act by the Bodrd.« ° 
'« 59g. Thé ainkipg fund established for the аай of nny? toni o 
Annal examinition © *bé subjéot to annus] dxarhintion by the Aocounjárit Gene. 
of Binking Fan, _ ral Bombay, who lige ascemain , vier the essit and ti 


* е "* 
Ф. е е 
.* ө е 
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value of the securities at the tredit ef the fund are пау equal to the amount | 
which would have been accumulated, had investments been fegularly mate, ‘and 
bad. the raie of interest as originally estimated been obtained thereon. 


The Board shall pay forthwith into the sinking-fund any amount which the 
Accountant General may certify to be deficient, unless the Governor General in 
Pounoil specially sanctions a gradual re-adjust ment, a 


“59H, Tht Board may apply any sums, which on be во appliod without 
Powers to repay loans Prejudioing the seonrity of other ‘debentureholdeys of the 
from Government before Hoard, in repaying to the Beoretary of State for India in 
die Hats, Council апу sum which may remain due to him in respect 
of the principal of any loan, although the time fixed for the repayment of the 
same may not Have arrived ; ‚ 


'"* ' Provided that no such repayment sifall be made of any sum less than ten 


thousand rupees, and that if snoh repayment is made, the amount of intayest in 
each sucoeeding instalment shall be adjusted во as to represent exactly the 
interest due on the outstanding principal. Й 

eSaving ct power to “091. Wothing contained in this Act shall prevent the 
borrow under Act 1II Board from. raising, with the sanction of the Governor Gene 


et 1904, ral in Council, loans under the Local Authorities Loan 
| Act, 1904, 
Rubstifhtion of sec- 8. For seotion 61 of the said Act, the following shall be 
ion б, substituted, namely : :— á 


:( * 61, ' Те moneys bolonging to ‘the Poard shall be held by they in trust 
+ Moneyson what pare and, except ag is heremafter provided, shall be applied by 


° „ен bé expended. “them in payment of the following charges :— •, 


: ( 1) the salaries, fees, allowamoes, pensions, uiiies, oampassionate 
allowances or other moneys due, to the trustees and to the officers ‘and servants 
appointed under this,Act or lent to the Rodrd by Government, and to officers and 
servants’ of the Board ipjured, or to the surviving relatives of auch; officers and 
serva Milled, in the execution of their duty; apd the oontributions, if any, 
payable to Government on account of the pension and lejve-allówantes of ahy 
officer lemio the Board by ‘Government, and the contribuilons, if any, duly 
aniboxized to be made.to any provident or annuity fund ealablishod by the officers 
and ега appointed under this Áói; ers 


( 2) “the interest and ifstalments of capital dye in respet of any loan that 
~ лау have been raised by the Board or for the таш! of which it is liable; 


-(8 any еви for which th Board may be lidbl® under gection ad or 
motion B : oe * 1 
* $^ 


‚ 


s . А 
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* 


(4) such sums asGoffrnmept may from timeto time "require the Board to 
contribhtewon һооопй% of ex in connection with the harbour-polioe and police 
employed in guarding the docks, warebouses and other property of the Board, 
and on account of medical seryloes supplied in the port, in lieu of or in addition. 


* to any efpenditure whioh Government may direct to be made from the funds or. 


hospital portdues, the control or application of which is by sections 26 and 50 of. 
the Indian ports” A dt, 1889, vested in Government; 


(5) ihe oost of repairs and maintenance of the property vested in the 
Board, artd all charges upon the same and all, working expenses; 


(6) the ‘cost, or such portion of the cost, of any new work, plant, TEE or 
appliance which the Board may determine to chfirge to revenue; 


(7) any other charge which may b8 Specially sanctioned by the Commis 


sioner on the application of the Board, or for which the Board may be legally Pa 


liable. 9 
Repeal® of words in 4. In section 74 of the said Асі, the words “ in the 
section T$, . opinion of the Board, intentionally " are hereby repealed. 
Renumbering of 5. Inthe said Act, Chapters VI, ҮП, VIII and IX shall’ 
Chapters VI to IX, be renumbéred ҮП, ҮШ, FX and X respectively, : > 


E 





Bombay ACT NO. Ш OF 1909. ` | 


Вксшүнр тни ASSENT oF THB GOVERNOR GENERAL . 
Ф 


š ох тни 19TH Avaver 1909. . 


Аң Acl to provide for the erection and management of the Prides of 
Wales Museum of Western India, 


: Wuraneas it js intended to erect and maintain at Bombay a Museum-+as a E 
memorial of the visit f the year 1905 of, His Royal Highnéss the Prince x” 


Wales to Bombay ; 

‘And whereas certain land has been sq apart'and large gums of monéy have 
been and are being ‘subsoribed for these purposes ; А 

And whereas three Trustees have been provisionally appointed ty take t the, 
custody of the s&id mongys ; ` • 

And whereas it is expedient to måke provision for the erection, m&intenance 
and managefnent of the Museum and for the vesting and management of the said , 
land and moneys and Tor the appointment ofa ee Board of Tyastees tees ; 


` Tt is hereby enacted as follows :— " 
Short title and oom- (n This Aot may be called tho Pring of Wales Museum, ^ 
metopment, " «AB, 1909;and o. — 
(3) IÈ shall come into forop at choo, ^ e, - е ey ue 
"RE: A * S o. € 


e 
. | A * ° ш 


s 
ea 
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C 19; -AI the estate, right; titlè amd intetestof his * Majesty, together with all 
"Plopérty ’ vais ш -othet astales, tights; 10168 arid ingereats in кый tof {He /Idad- 
the'Bodtd. s ++ > ‘specified in е, вите to thia Aot and dll moneys Bow ih 
• did mer of the го Trustees provisiondlly dppalniod to tike tlie casted} of 
thé moneys | gübsoribed for the’ purposes of erecting of: mdintaining at Bombay & 
° Hassun &3 à memorial df the visit ilt the year 1905’ of His Royal Highineas thë- 
Prince of Wales to Bombay and all the other property; whether immoveable dr' 
móve&ble, whith has been or may hereafter be given, devised, bequ eathed, trans- 
ferred or otherwisé goquired for the shid purposes shall vest in the périnaneént: 
Board of Trüstées constituted by this Aot on trust for eteotion on the 1апй` specl- 
" fied in the said sohedule of a Mastim to be called “The Prince of Wales Muséum. 
of Western Indig,” and for the maintefdnoe and management of tho sald шна 
Museum. = 
2, (1) There shall be Gonstitdiad for the purposes of this Ао a шай 
onstitdtion and , Board of Trustees tò be called * The Trustees of theePrinoe 
powers of the Board. of Waites Museum of Western India " and such Boatd 
C hereinafter, ed the, Board ) shall be & body corporate; with perpetual suoces- 
gjon and a common seal; and i in the name of “ The Trustees of the Prince of Wales. 
Museum of Western Indis " shall sus and be sued, and shall have power to hold 
* end acquire property, to enter into contracts, and to do all acta necessary for and 
' — gonsistent with the fiurposes of ШШ Act: - 
„(?) The Board. shall consist of the following ees namely :— 
e (a) the Difeotor of Public Instrudtion for the Presidency of Bombay, 
) the Collector of Bomlay, 
(о) the Principal of the Sir Jagpsetjoo Joejoebhoy Sohool of Art, 


ad E Vote xt М. 


РА Ы ots (dg the Superintendent, Archeological Survey, Western Cirol 
‚°з. X8) soph two members of the Municipal Corpogation of ia Of of 
.* Bombay as shall from simo to time be elected by thé said Corpo: 
e i ration in вооогйадое with such regulations as may ftom timé to 


.timesbe madevin ihik behalf by the sdid Corpotation : privided 
РА that theglection shall be by сред vote, And 

‚ бу) such thred other persons ав shall frem tinie to tima he appointed 
by the Governor of Bombays in Council. $ 


( 8 ) “п tho dase of es-ófició merübors the Person for the time being perform- 
vie iron duties bf diy df the oficermsjnontion’y in subsdption (3) shall aot аза 
membef. *e 
` (4 ) All acta done by a "majority of the members present and voting ata 
dneetinj- o thé Боа shall bo doomed to bo acts of the Board. 
C8 ). No act of the Board shall be «lesthed to be istvalid merely by тайш 
ч iny vacancy in, or defect in fhe consittion M, the Board., | ‚ 
е Е Ф. . 


‚ 1 
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: (6) Tho Board may appoint &'person {о act as their Secretary. 

'( 1)« Orders Èr the payment of money on behalf of the Board shall be 
deemed to be sufficiently authenticated if ‘signed by two members and counters 
signed by the Secretary. А 


Officers ‘and servants 4. АП officers and servants employed by the Board shall ` 
tp be public servants. е deemed to be public servants within the meaning of the 
e * e. 


Indian Penal Code : . 


Provided that this section shall not apply to persons in the service of any 
contractor employed by the Board. 


Rules, 


(1) The Governor of B&mbay in Council may make rules 
to carry out the purféses of this Act. 


e ` 


(2) In particular, and without prejudice to the generality о of the foregoings” 
powerfeuch rules may provide— 


(а) 


(5) 


(e) 


(f) 


for the manner in which meetings of the Board shall be convened, 
the quorum necessory for the transaction of business, and the 
procedure at such meetings ; 


s 
for the appointment of committees of the Board, and the powers 


of expenditure and control which may be delegated to such com- 
mittees ; 


` for the erection of the Museum on the land specified in the sche. 


dule to this Act and for the maintenance ami management of the 
said land and Museum, the eare and custody of the fobjects depo- 
sited in the Museum, and the conditions under whio the public 
shall have access to the land or Museum; , ° 


fer thg maintenance, management and disposal of any etbor ime 
“moveable proprrty vested Фп the Board and for the investment and 
reinvestment in public securities or otherwise and for jhe safe 
ousjody of the funds of th& Board ; * ` 


for the form of acoounts to be kept by Me Board, ad пра 


pudit and pubfication of such agođunts ; and 


for the “application tosthe officers and servants emplgyed by the 
Board of the rul8s whigh apply to the oivil иша of the prem, 
or tony olass of sudh civil #бгүалба. 


А ° SCHEDULE. » * 


. The gomi-oiroular plot of land opposite "the Sailors’ Howe and Elphinstons ^ 
College, bounded owth& north by Rampart‘Row, measuring 31,957 square yards 
or thereabouts and bearing Survey No.'8488 of thp Giy of ы ED 


^ $$ o. 


e 
* 


- 


